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EPA MISMANAGEMENT, PART II 


Wednesday, July 29, 2015 

House of Representatives, 

Committee on Oversight and Government Reform, 

Washington, D.C. 

The committee met, pursuant to call, at 9:01 a.m., in Room 2154, 
Rayburn House Office Building, Hon. Jason Chaffetz [chairman of 
the committee] presiding. 

Present: Representatives Chaffetz, Jordan, Walberg, Amash, 
Gosar, Gowdy, Lummis, Massie, Meadows, DeSantis, Buck, Walk- 
er, Hice, Carter, Grothman, Hurd, Palmer, Cummings, Maloney, 
Norton, Lynch, Connolly, Lawrence, Watson Coleman, Plaskett, 
DeSaulnier, and Welch. 

Chairman Chaffetz. The Committee on Oversight and Govern- 
ment Reform will come to order. Without objection, the chair is au- 
thorized to declare a recess at any time. 

The title of today’s hearing is about the EPA mismanagement. 
This is the second hearing we have had. We had one back in April. 
And once again we find ourselves at a hearing examining the man- 
agement failures at the EPA. 

Allegations before us today are disturbing and sound strikingly 
similar to a hearing this committee held just a few months ago. In 
April, we discussed Peter Jutro, the former EPA manager who had 
a history of serial harassment. Mr. Jutro harassed at least 16 
women, with 13 of them filing formal complaints of misconduct to 
management. These reports, unfortunately, fell on deaf ears. In 
fact, EPA leadership continued to promote Mr. Jutro even though 
he continued to harass his female coworkers. 

The EPA Office of Inspector General launched an investigation 
in August of 2014 into alleged acts of sexual harassment by Peter 
Jutro. During the course of its investigation, the EPA GIG corrobo- 
rated the sexual harassment of a 21-year-old female intern at the 
Smithsonian and uncovered other allegations of Jutro’s sexual har- 
assment of female EPA employees throughout his 31-year career at 
the agency. 

Senior officials at the EPA may have known about Mr. Jutro’s 
misconduct prior to the intern incident, but it did not take nec- 
essary steps to corroborate that information while promoting him 
to the Acting Associate Administrator position in February of 2014. 
They failed to contact Mr. Jutro’s direct supervisor, who knew of 
the allegations against Mr. Jutro, and verbally counseled him on 
multiple occasions for inappropriate behavior. When the EPA in- 
spector general attempted to interview Mr. Jutro a second time, the 
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Agency allowed Mr. Jutro to retire, blocking the OIG from pursuing 
the investigation further. 

The deep concern here is that — people are going to do stupid 
things. That is going to happen. We are a very for^ving society. 
But when you have somebody who repeats this behavior that is ab- 
solutely and totally unacceptable and does so time and time again, 
there needs to be consequences, not promotions. And it is of deep 
concern to this committee, to this Congress, on both sides of the 
aisle, that when these things are brought forward, that they are 
dealt with. 

The situation that we are dealing with here today is another very 
unfortunate situation, to say the least, of a young woman who was 
harassed. And then it was compounded by the fact that the people 
who were trying to investigate it and hold people accountable were 
retaliated against. 

So today we are discussing new allegations of sexual harassment 
along with employer retaliation in EPA’s Region 5 Chicago office. 
Sadly, this incident is almost identical to the Jutro situation. Here 
a 24-year-old research fellow is the victim of a sexual harassment 
by a 62-year-old employee by the name of Paul Bertram. The vic- 
tim in this case — and I would admonish our members here and the 
people that are on the panel today, we do not want to refer to this 
victim by name. She deserves our utmost respect. I do not want 
you to use her name. Call her the victim. Intern X, but we are not 
to use her name in this hearing here today. We are trying to pro- 
tect her identity. She deserves better in her young career as she 
is starting forward. 

But in her statement, when she put forward what she went 
through, the way she described it is this perpetrator, Mr. Paul Ber- 
tram, inappropriately hugged her, rubbed her back, grabbed her, 
rubbed her hands, touched her knees, kissed her, made suggestive 
comments, and engaged in unsolicited physical and verbal contact. 
This happened countless times over a period of years. The con- 
sequence? They moved the 62-year-old’s cubicle. That was one of 
the consequences. 

Unfortunately, he had a history of this. This was not just the 
first time. This was not just an isolated incident. What we are 
going to hear today is this had happened several times before. And 
when it happens, you have got to deal with it and protect, in this 
case, the young women in the office because it creates such a toxic 
environment. 

The overwhelming majority of people at the EPA, the over- 
whelming majority of people that work in our Federal Government, 
they are good, honest, decent people. They do not do this. But it 
taints the whole atmosphere. In fact, one of the most toxic environ- 
ments we have is at the EPA. How ironic. The mission of the EPA 
is to protect the environment, protect the people. The problem is 
the EPA does not protect its own employees. 

And we have got good people here today who are in a position 
to do something about it. They did. They did their work. But then 
they were retaliated against. That only compounds it and makes it 
worse. 

Our witnesses today believe the EPA management in Chicago re- 
taliated against the employees who investigated the victims’ accu- 
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sations of sexual harassment. Three of these employees are testi- 
fying today — three of them. This is not just one person saying: Oh, 
I was singled out. Three of them. And there are more. I applaud 
them for being brave enough to come before this committee today 
and to tell their story. 

Other employees have submitted written testimony. And one pas- 
sage from Ms. Deborah Lamberty — I hope I pronounced her name 
properly — is a perfect example of what these employees are facing, 
but it is so fundamentally wrong at every level. And I read from 
what she wrote: “Retaliation is not always loud and full of itself 
It can be quiet and chilling, the soul-crushing kind, the kind that 
leaves you alone in your cubicle in tears in the middle of the day.” 

That is so wrong. We would be deficient in our jobs if we did not 
highlight this. We are here to help solve this. We are Oversight, 
but we are also Government Reform, and if we have to keep doing 
this, we are going to keep doing it. But if we do not shine the light 
on it, it is not going to get solved. Something is wrong when mul- 
tiple employees come to Congress and attempt to get attention of 
the ERA management. 

I would like to enter into the record, I ask unanimous consent 
to enter into the record a letter from the National Treasury Em- 
ployees Union, somebody I do not always agree with. On July 1 of 
2015, they wrote this letter to myself and Mr. Cummings, the rank- 
ing member. 

I will read one sentence from it. “Our trust and confidence in the 
EPA leadership has sunk to an abysmal level, and we respectfully 
submit to you that more remains to be done in order to correct this 
unacceptable situation.” I ask unanimous consent to enter this into 
the record. Without objection, it is so ordered. Thank you. 

High-performing employees, people who are optimistic about 
their country, passionate about their work, concerned about their 
environment, trying to do a patriotic job, earn a living, and support 
their family, it is so discouraging when they see management re- 
warded for bad behavior and ignoring clear signs of misconduct. 

Like I said, this is not common. It is not regular. But when it 
does happen, every red flashing light in the building better go off 
at every level in Washington, D.C., in Chicago, and other places, 
and there can never be the retaliation like we are about to hear 
today. 

Again, I want to be careful about the treatment of this young 
woman. Please refrain from using her name. I look forward to hav- 
ing this hearing here today. 

And I now recognize the ranking member, Mr. Cummings. 

Mr. Cummings. Thank you very much, Mr. Chairman. I associate 
myself with your words. I must say, Mr. Chairman, as a husband 
and as the father of two beautiful daughters, as a brother with 
three sisters, and with a son, being a son of a beautiful mother, I 
want to thank you for holding this very important hearing today. 

Eirst, I want to welcome the whistleblowers who are testifying on 
our first panel. They have some very troubling, very troubling alle- 
gations. In short, they assert that an EPA official in Region 5 sexu- 
ally harassed an intern and several other women, that managers 
in that region tried to cover up this activity, and that they were 
retaliated against after they tried to expose this wrongdoing. Those 
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are some very, very strong and painful and unfair and unfortunate 
allegations. 

The three whistleblowers here today are the former heads of the 
Offices of Human Resources and Civil Rights in Region 5, as well 
as the Equal Opportunity Employment manager there, holding 
very responsible and significant positions. I want to thank each of 
them. I know how hard it is to come forward in this public forum 
and to testify before the United States Congress and put yourselves 
out there, not only to this committee, but I am sure to a C-SPAN 
audience. 

Our committee respects whistleblowers, and I say that without 
hesitation. And I can tell you that on both sides of the aisle we 
have done everything we know how to protect whistleblowers, and 
we will continue to do everything in our power to ensure that all 
valid claims are thoroughly investigated and remedied. 

Let me also welcome Ms. Kellen. She represents the employees 
union, and their core goal is to protect the rights and interests of 
hard-working and dedicated Federal employees across the Federal 
Government. 

We welcome you, Ms. Kellen. 

And I have been a strong advocate whenever Federal employees 
have been talked about in a negative way, I have been one who has 
constantly reminded all of us up here that we are also Federal em- 
ployees. 

Finally I welcome Administrator McCarthy, who will testify on 
our next panel. Although the activities at issue today happened be- 
fore she became the EPA Administrator, we are happy Ms. McCar- 
thy is going to be here, and we thank her for her service. 

Sexual harassment is intolerable and has no place in the Federal 
workplace. Let me be clear on that. Sexual harassment is intoler- 
able and has no place in the Federal workplace. That statement 
may seem obvious, but it is still worth saying. 

In this case there seems to be an agreement that on March 2, 
2011, a little more than 4 years ago, an intern reported that an en- 
vironmental scientist in Region 5 had sexually harassed her in that 
office. Based on the limited information we have, it appears that 
managers acted quickly in response to this incident. The branch 
chief notified his supervisor, sought guidance from human resource 
officials, and informed them about a prior incident about 7 years 
earlier. 

In turn, the human resource officials provided guidance, gave 
him a draft letter of reprimand, and urged him to move quickly. 
They met with the individual, who admitted that he: “crossed the 
line.” They issued a Notice of Proposed Removal, and he left the 
Agency in June of that year. 

Unfortunately, that was not the end of the story. Our witnesses 
here today also allege that officials in Region 5 retaliated against 
them for investigating this matter. 

Allegations of whistleblower retaliation are very serious, and 
they deserve to be fully investigated, and substantiated if they are 
true, but that has not happened yet. Essentially, so far we have 
only one side of the story. Our committee has not interviewed 
many of the people involved in this case, we have not requested rel- 
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evant documents from the Agency, and the inspector general has 
not investigated these allegations. 

Mr. Chairman, in order to respect the rights of all Federal em- 
ployees, I recommend that this committee either initiate an inves- 
tigation and a thorough investigation of these retaliation allega- 
tions or that we ask the inspector general to do so, and I would 
join you today in making that request. These whistleblowers de- 
serve their claims to he taken seriously and to he investigated thor- 
oughly. 

Finally, I believe that Congress needs to enhance the laws 
against discrimination and abuse rather than watering them down. 
Let me say that again. Congress, we folks up here, need to enhance 
laws against discrimination and abuse, rather than watering them 
down. 

For example, right now, current law does not prohibit sexual har- 
assment or discrimination against unpaid interns or others who are 
not paid directly by an agency. Something’s wrong with that pic- 
ture. These are young people who come here trying to walk into 
their destiny, trying to get experience, working for free, sometimes 
from 9 to 5, 9 to 10, simply trying to be all that God meant for 
them to be. It appears that some of the victims in this case may 
have fallen into this category. 

In order to close this loophole, yesterday I introduced H.R. 3231, 
the Federal Intern Protection Act. This legislation is one that our 
entire committee should be able to support, and I hope that all of 
my colleagues will join in cosponsoring the bill. 

In addition, the House of Representatives recently took up my 
bill, H.R. 1557, the Federal Employees Antidiscrimination Act, 
which I introduced earlier this year. The House passed this legisla- 
tion by a resounding, bipartisan, unanimous vote of 403 to 0. And 
I want to thank the chairman for joining me in cosponsoring that 
bill and supporting it. I hope we can work together again to press 
the Senate to act quickly on that bill. 

What we should not do, however, is strip away existing Federal 
civil service protections, as some of my colleagues have proposed. 
That is going in the wrong direction. And I respect many of our 
witnesses today — I would suspect that they would strongly agree 
with me. 

Again, Mr. Chairman, I want to thank you, and on behalf of all 
of those people who come to work for our Federal Government, who 
simply want to be the best that they can be, who simply want to 
be about the business of giving their blood, sweat, and tears to the 
public and making the public a better — place them in a better posi- 
tion, we say to you and to our whistleblowers, we will do every sin- 
gle thing in our power to protect you. And I say that, I am sure, 
for this entire committee. 

And with that, Mr. Chairman, I yield back. 

Chairman Chaffetz. I thank the gentleman. 

I will hold the record open for 5 legislative days for any member 
who would like to submit any written statement. 

We would now like to recognize our first panel of witnesses. And 
I want to say at the onset, we do appreciate these people being 
here. This is not common to come testify in front of Congress, as 
we have many people that come on a regular basis. These are peo- 
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pie that are serving on the front lines and doing the good work for 
this country, and we thank them for being here. 

We are pleased to be joined by Ronald Harris, who works at the 
U.S. Environmental Protection Agency. He is served at the EPA for 
26 years in such positions as property supply specialist, grant spe- 
cialist, labor relations specialist, and EEO manager. Mr. Harris 
was reassigned to unclassified duties at the Employees Services 
Branch in the Health and Safety Office. We look forward to hearing 
his comments. 

We appreciate, as I read your bio, your participation and your 
service in the United States military. We thank for that service as 
well. 

We have Carolyn Bohlen. 

Did I pronounce that properly? 

Dr. Carolyn Bohlen is a distinguished manager and supervisor 
with more than 30 national and regional awards over her 28-year 
career at the EPA. Her awards range from Outstanding Achieve- 
ment in Equal Employment Opportunity, presented by Susan 
Hedman, to the Eederal Manager of the Year Award. She has quite 
a distinguished career, and we are honored that she is here with 
us today. 

Mr. Ross Tuttle is also with us here. He began his career in the 
EPA in 2009 as a human capital officer, a senior manager position 
for Region 5. He currently works in Region 6 as a senior supervisor 
to the regional administrator. 

We also, as I read your bio, I thank you for your service in the 
United States military as well. 

Karen Kellen is joining us. She currently serves as the President 
of the American Federation of Government Employees and is an 
enforcement attorney for the EPA. 

And we thank you again for being here with us today. 

Pursuant to committee rules, all witnesses are to be sworn before 
they testify. So if you would please rise and raise your right hand. 

Thank you. 

Do you solemnly swear or affirm that the testimony you are 
about to give will be the truth, the whole truth and nothing but 
the truth? 

Thank you. You may be seated. 

Let the record reflect that all witnesses answered in the affirma- 
tive. 

In order to allow time for discussion and the fact that panel two 
will include the EPA Administrator, we would appreciate it if you 
would limit your verbal comments to 5 minutes. Your entire writ- 
ten statement will be entered into the record, and as we go through 
the hearing today, if there are additional comments, information 
that you would like to provide to the committee, we would obvi- 
ously welcome that on a timely basis. 

But if you could please limit your comments to 5 minutes. We 
will start with Mr. Harris and go down the line. And then after 
that we will go to the question section. 

Mr. Harris, you are now recognized for 5 minutes. 
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WITNESS STATEMENTS 
STATEMENT OF RONALD HARRIS 

Mr. Harris. Good morning, Chairman Chaffetz, Ranking Mem- 
ber Cummings, and other distinguished members of the committee. 
My name is Ronald Harris. I am an EEO employee and specifically 
an EEO specialist located in the Region 5 Chicago, Illinois office. 
Thank you for inviting me to submit a statement for the record 
with regard to sexual harassment, discrimination, and retaliation 
that took place in the Region 5 Chicago office by several ERA man- 
agers, the highest level managers within various divisions in the 
region. 

I also would like to thank my attorney, Mr. Waite Stuhl, for his 
tireless efforts in representing me with regards to the issues I en- 
dured in this 4-year battle with the Agency. 

I watched the EPA hearings titled “EPA Mismanagement” 
streamed on April 30 of 2015 before this same committee and was 
literally sickened to see the stories depicted were so similar to mine 
with regard to the following: Sexual harassment, the length of the 
harassment, and the regional coverup about these blatant and will- 
ful discriminatory activities by management officials. After viewing 
the hearing, I was more determined than ever to share my experi- 
ences as it related to the similar scenario within the EPA. 

Ironically, I am here before you again, as I offered testimony be- 
fore the 106th congressional committee nearly 15 years ago. The 
issues that were prevalent then are similar issues that I appear be- 
fore you today to discuss. 

During the opening statement of the 106th Congress by Chair- 
man Sensenbrenner, he stated: “Retaliating against those who 
speak out against the Agency is not acceptaWe. Railing to enforce 
EPA disciplinary policies against those who are found to discrimi- 
nate or harass is not acceptable. All of these actions send a mes- 
sage to EPA employees not to speak out, not to engage in public 
debate, and not to dissent against the Agency.” 

He further stated: “The EPA managers or officials that have been 
found to discriminate, harass, and intimidate other EPA employees 
or the public should be disciplined. This does not appear to hap- 
pen.” 

I chose to highlight Chairman Sensenbrenner’s prior quotes to 
use in this opening statement today because very little has changed 
within the EPA management culture. Region 5 office, despite the 
fact that these statements were made a decade and a half ago. This 
lack of change has a direct correlation to the absence of account- 
ability. To expect change without accountability is wishful thinking 
at its best. 

The regional office has chosen to offer the reward for going along 
to get along over accountability. In Region 5, this type of manage- 
rial mentality strengthened resistance and animosity toward 
change because the sentiments spoken by Chairman Sensen- 
brenner in the 106th Congressional were viewed as oppositional. 

To further illustrate this point, the over 500 documented pieces 
of evidence I provided to this committee reveal that when I and Dr. 
Bohlen followed Agency protocol and reported allegations of sexual 
harassment activity towards female interns to the EPA Wash- 
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ington headquarters office, we discovered, through our investiga- 
tion as EEO officers, had been going on for at least a decade and 
involved more than a dozen women. And we were immediately re- 
taliated against by Mr. Bharat Mathur, assistant regional director, 
and removed from our positions in the Office of Civil Rights for fol- 
lowing Agency protocol and contacting headquarters. 

Despite the fact that Mr. Mathur had a legal obligation to pre- 
vent discriminatory activity within Region 5, he was rewarded with 
a $35,900 award approved by Washington headquarters to further 
supplement his $179,000 annual salary. This award given to Mr. 
Mathur was approved by the Region 5 administrator, Susan 
Hedman, and management officials within the ERA Washington 
headquarters as well had to make this approval. 

Other Region 5 senior managers who were also named partici- 
pants in these discriminatory coverups and retaliatory activities 
also received awards approved by both Regional Administrator 
Hedman and Assistant Regional Administrator Mathur. These 
monetary awards should have to be repaid to the government so 
that the earlier statements made by Chairman Sensenbrenner and 
further echoed by this honorable committee today will send a 
strong message: That discrimination and retaliation does not pay 
and there must be accountability. 

Another claim that I mentioned in 2000 to the 106th congres- 
sional committee was that Region 5 and EPA lacked an Agency 
process for dealing with managers who retaliated and discrimi- 
nated against regional employees. Three years later, in 2003, in a 
U.S. GAO report to Congress entitled “Environmental Protection 
Agency: Continued Improvement Needed in Assessing Equal Em- 
ployment Opportunity,” on page 15 stated that the “EPA had no 
formal process to discipline managers found for discrimination.” 

Further, on page 16 of this same report, the GAO concluded: “Ac- 
countability is the cornerstone of results-oriented management. Be- 
cause EPA’s management sets the conditions and terms of work, 
they must be accountable for providing fair and equitable work- 
places, free of discrimination and reprisal.” 

By implementing the 2003 U.S. GAO report, this honorable com- 
mittee can send another strong message: That the word “account- 
ability” applies to these management officials too. 

[Prepared statement of Mr. Harris follows:] 
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Witness Statement before the 114*^ Congress, the Government Reform 
Committee: 

Witness: Ronald Harris, ERA, Region 5, EEO Specialist. 

Date: July 29**’ 

Introduction 


Good-Morning, Chairman Chaffetz, Ranking member, Cummings and other 
distinguished members of the committee. My name is Ronald Harris, I am an ERA 
employee, and specifically an EEO Specialist located in the Region 5, Chicago, 
Illinois Office. Thank you for inviting me to submit a statement for the record with 
regard to sexual harassment, discrimination and retaliation that took place in the 
Region 5, Chicago office by several senior ERA managers, the highest level 
managers within various divisions in the region. I also would like to thank my 
attorney, Mr. Waite Stuhl, for his tireless efforts in representing me with regard to 
the issues I endured in this four year battle with the agency. 

Mr. Chairman, I also respectfully request the committee's indulgence and ask prior 
to my testimony that Administrator McCarthy go on the record and state there will 
be no retaliation against any of the regional employees who submitted documents 
for this hearing and those that are appearing before you today and if retaliation 
that is currently ongoing be ceased immediately. 

I watched the ERA hearings titled "ERA Mismanagement," streamed on April 30, 
2015 before this same committee and was literally sickened to see that the stories 
depicted were so similar to mine with regard to the following: (1) sexual 
harassment, (2) the length of the harassment, and (3) the Regional cover up about 
these blatant and willful discriminatory activities by management officials. After 
viewing the hearing, 1 was more determined than ever to share my experiences as 
it related to this similar scenario within the ERA. 

Ironically, 1 am here before you again, as I offered testimony before the 
106**’ Congressional Committee nearly 15 years ago. The issues that were 
prevalent then, are similar issues that I appear before you today to discuss. 
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During the opening statement of the 106*'' Congress, by Chairman Sensenbrenner 
he stated: 

"Retaliating against those who speak out against the agency is not 
acceptable. Failing to enforce EPA disciplinary policies against those who 
were found to discriminate or harass is not acceptable. All of these actions 
send a message to EPA employees not to speak out, not to engage In public 
debate, and not to dissent against the agency." 

He further stated: 

"The EPA managers or officials that have been found to discriminate, harass, 
and intimidate other EPA employees or the Public should be disciplined. This 
does not appear to happen" 

I chose to highlight Chairman Sensenbrenner's prior quotes to use in this opening 
statement today because very little has changed within the EPA management 
culture, Region 5 office, despite the fact that these statements were made a 
decade and a half ago. 

This lack of change has a direct correlation to the absence of accountability. To 
expect change without accountability is wishful thinking at its best. The regional 
office has chosen to offer the reward for "going-along-to- get-along" over 
accountability, In Region 5, this type of managerial mentality strengthened 
resistance and animosity towards change because the sentiments spoken by 
Chairman Sensenbrenner and the 106'^' Congressional were viewed as 
oppositional. 

To further illustrate this point, the over five-hundred documented pieces of 
evidence I provided to this Committee revealed that when I and Dr. Carolyn Bohlen 
(Director, Office of Civii Rights) followed Agency protocol and reported allegations 
of sexual harassment activity towards female interns to the EPA Washington 
Headquarters office. 

We discovered, through our investigation as EEO officers, had been going on for at 
least a decade and involved more than a dozen women, we were immediately 
retaliated against by Mr. Bharat Mathur (Assistant Regional Director) and removed 
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from our positions in the Office of Civil Rights for following agency protocol and 
contacting HQ. , 

Despite the fact that Mr. Mathur had a legal obligation to prevent discriminatory 
activity within Region 5, he was rewarded with a $35,900 award approved by EPA 
Washington Headquarters to further supplement his $179,000 annual salary 
(2011). This award given to Mr. Mathur was approved by the Region 5 
Administrator, Susan Hedman, and management officials within the EPA 
Washington Headquarters. 

Other Region 5 senior managers who were also named participants in these 
discriminatory cover-ups and retaliatory activities also received awards approved 
again by both Regional Administrator Hedman and Assistant Regional 
Administrator Mathur. These monetary awards should have to be repaid to the 
government so that the earlier statements made by Chairman Sensenbrenner and 
further echoed by this honorable Committee today, will send a strong message 
that discrimination and retaliation does not pay and there must be accountability. 

Another claim that I mentioned in 2000 to the 106* Congressional Committee, 

Was that Region 5 and EPA lacked an agency process for dealing with managers 
who retaliated and discriminated against regional employees. Three years (2003) 
later in a U.S. GAO report to Congress entitled "ENVIRONMENTAL PROTECTION 
AGENCY, Continued Improvement Needed in Assessing Equal Employment 
Opportunity," on page 15, stated that the " EPA has no Formal Process to Discipline 
Managers for Discrimination." Further on page 16 of this same report, the GAO 
concluded that 

"Accountability is the cornerstone of results-oriented management, Because 
EPA's management set the conditions and terms of work, they should be 
accountable for providing fair and equitable workplaces, free of 
discrimination and reprisal." 

By implementing the 2003 U.S. GAO report, this Honorable Committee can send 
another strong message that the word "Accountability" applies to these 
management officials too. I believe that this is the level of reform that the 
American People expect from such an Honorable Committee with the power to 
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address these matters and implement improvements when agency management 
fails to do so. 

The submitted record will also reflect how agency senior management officials 
failed on many occasions to follow its own process, procedures, statutory 
authorities. Ethics, and EEOC Guidance within the EEO Process. These failures 
came from those same officials who had the utmost responsibility to prevent 
discrimination. Unfortunately, the group mostly affected by these failures were 
young female interns, new to EPA, and female employees in the Region's Great 
Lakes National Program Office. 


Background 

On March 17, 2011, in my capacity as the region's EEO Officer, I began a fact 
finding inquiry into the allegations of Sexual Harassment and Hostile Work 
environment in the Great Lakes National Program Office (GLNPO). The alleged 
perpetrator was a White male management official {with well over 30 years of 
federal service) who had a documented history of sexually harassing women. 

Dr. Bohlen, the region's Civil Rights Director and my supervisor, sent Mr. Mathur 
an e-mail advising him of the complaint brought to our attention, he was not in the 
office at this time. However, he was made aware of the allegations of these 
particular women several weeks prior to us informing him. 

In keeping with agency protocol and timeliness of complaints processing, upon 
learning the status, of these employees (young interns), the duration, and the 
severity of their claims I contacted Mr. Ronald Ballard for additional guidance Mr. 
Ballard was the EPA Associate Civil Rights Director located in the EPA HQ office. 

After completing the fact finding. Dr. Bohlen and I provided this factual information 
to Mr. Mathur at a meeting we had with him on April 4, 2011. Angered at the 
findings, Mr. Mathur's temper exploded in which he immediately subjected us to 
intimidation, office bullying, humiliation, cursing, shouting, sticking his finger in our 
faces, requesting that documents be backdated, and referring to the EEO process 
as a four letter expletive." Mr. Mathur further stated that the harassment and 
hostile work environment allegations were my fault. In an assaultive manner, Mr. 
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Mathur repeatedly slammed his fist on his desk and yelled at me, "You did 
this. ..this is your fault. Why did you contact headquarters?" 

Mr. Mathur was livid that Dr. Bohlen and I initiated an immediate inquiry and fact 
finding into the intern's allegations and that we had reported them to our 
Headquarters Office of Civil Rights as we were required to do so by EEOC Guidance 
and Agency Process. 

I attempted to explain to Mr. Mathur, this is what we were instructed to do, when 
we had issues that were beyond the normal context of title Vll issues. He referred 
to the recommendations we provided as "Bull- (four letter expletives)!" without 
even reading them. 


Further, Dr. Bohlen and I discovered during the fact-finding that the sexual 
harassment endured by the interns included allegations of unwanted rubbing, 
touching on their backs, legs, arms, and shoulders. Lastly, the allegations also 
included uninvited sexual advances from attempts at kissing them and referring to 
the interns as "sexy, sweetheart, sweetie, and darling." 

What was really alarming about this entire scenario, is once the report was 
provided to the two most senior managers in the region, neither one of them took 
any steps to discipline the management officials who enabled the harassers. Mr. 
Stuhl put it best when he stated "Even after finding out about the numerous 
harassment victims, the direct reporting manager continued to feed the harasser a 
steady diet of young women." 

Reassignment 

Within 90 days of seeking the collaborative advice and disclosing this information 
to Mr. Ballard in HQ, I was reassigned and constructively demoted from my 
position as the Regional EEO Officer to an EEO Specialist. On May 31, 2011, I was 
notified by Mr. Mathur with Karen Vasquez (newly appointed acting Director of the 
Office of Civil Rights) present that I was being removed from my position of record 
and reassigned to an unclassified set of duties in the Employees Services Branch, 
Health & Safety Office. This change was punitive and stripped me of 75% of my 
official duties and made me feel invisible from being banished from the region’s 
EEO office on the 19"' floor to a remote cubicle on the IB*'" floor. 
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Feeling humiliated, saddened, depressed, and bewildered after being notified of 
my reassignment from a position held for over a decade, 1 took Leave for a two 
week period. Upon returning to my desk, I found an envelope dated June 6, 2011 
that reads as follows: 

"Ron; 

We wanted you to know we heard about your reassignment last week to the Health 
& Safety Office. We felt bad about this reassignment because we feel like we 
played a major role in it by bringing the sexual harassment issue to your 
attention. Had you not helped us perhaps you would still be in the OCR Office. We 
know you did not request or need our assistance, but we talked about what we 
could do to help you and some of us decided to let HQ know that this reassignment 
was unjust and unwarranted. Please keep your head high and know you have 
earned the respect of the women in the GLNPO". 

Sincerely 

The women in the GLNPO" 

Additionally, after returning to my desk from Leave, every item related to EEO 
activity was removed from my computer to include; access to databases, 
statements, e-mails, notes, and updated statuses about EEO complaints filed. I 
later found out these items were removed by Ms. Vasquez , the employee Mr. 
Mathur chose to replace Dr. Bohlen when he removed her from the Office of Civil 
Rights and directed her transfer to a cubicle in another division with no duties to 
perform. 

Despite her short tenure, Vasquez too would receive an award approved by the 
Regional Administrator Hedman and the Assistant Regional Administrator Mathur, 
Even thou shortly thereafter the EEOC found her to be a discriminating 
management official in a related EEO complaint indirectly related to this issue. The 
actions of these seniors managers has led to additional erosion of the Region 5 
OCR office, an office they see as unnecessary and unwanted, this erosion 
continues to this very day. 
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Based on the evidence presented to this Honorable Committee, I submit that I was 
one of the victims retaliated against by management officials for providing 
precisely the kind of assistance required of EEO positions under the anti- 
discrimination statutes and the federal regulations, including those imposed upon 
federal agencies by the U.S. Equal Employment Opportunity Commission. 

My crime, and that of my colleagues who are present before you today, was that, 
upon learning of possible longstanding and ongoing sexual harassment on the part 
of a male employee within the region against numerous women, we undertook 
immediate steps to investigate it; to inform headquarters of it and to stop it. For 
that we were punished. We had devoted our careers to the mission of the ERA. 
One might ask whether the harasser's manager in GLNPO to whom the victims had 
complained over the years to no avail was punished. He was not. To the contrary, 
his daughter was hired by Mr. Mathur. He has received awards. We alone were 
made to pay a price for our effort to address the harassment. 

On July 28, 2013, with my attorney, Mr. Stuhl, we filed a complaint with the Office 
of Special Counsel alleging violations of 5 U.S.C 2302 (b) (8) and (b) (9) for 
retaliation for whistleblowing and engaging in a protected activity. The OSC has a 
reputation of only accepting cases that are creditable; this cases was accepted On 
October 1, 2013 for further investigation and prosecution, (May move to end) 

On November 18, 2014, with my acknowledgement, Mr. Stuhl withdrew the OSC 
complaint and filed a Whistleblowers claim with the Merit Systems Protection 
Board where the case was assigned a judge. We reached settlement with the EPA 
on April 3, 2015. 

Conclusion: 

The actions of these senior managers has led to an erosion of the Region 5 OCR 
office, an office they see as unnecessary and unwanted. This erosion continues 
this very day with the elimination of the Civil Rights Director position through a 
planned reorganiation. 

The intent of my testimony today is to offer recommendations and to act as a 
catalyst for this committee to work with the EEOC to hold management officials 
accountable to the EEO process, MD 110 , and statute 1614. 
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In conclusion, I appear before this committee today with four recommendations 
with hopes for bringing about a positive change to the EPA workplace, these 
recommendations I now make before this committee are similar to the 
recommendations 1 also made in 2000. 

First and foremost, I recommend the committee examine the roles of the Agency 
General Counsels with regard to allegations of title VII violations and Counsel's 
premature involvement in EEO Complaints. Counsel's roles is to represent the 
best interest of Government, and not act as individual representation to senior 
managers or individuals. Presently the role of region 5 counsel in EEO complaints 
undermines the agency policies and the federal statutes enforced by EEOC 
regarding EEO complaint processing. 

Secondly, I recommend the creation of an Ombudsman Office in every region. EPA 
already uses Ombudsman in matters dealing with the public for various programs. 
This Office should be independent in structure, staffing, function, budget and 
appearance to the highest degree possible within the organization. They should 
also be provided the upmost authority over personnel related issues as they relate 
to title VII violations. This authority should provide them direct access to the 
Administrator and Congress. This authority for access to the Administrator should 
not be delegated downward under any circumstances. 

Thirdly, there is currently a hollowness in retaliation coverage for EEO employees 
across federal government, whose primary existence is to assist aggrieved 
employees in participating in thier protected rights as mandated by the Laws of 
congress and the United States. This lack of protection for the employees 
engaging in this type of work makes them easy targets for senior managers that do 
not share the values of diversity and equal treatment afforded by law, as 
demonstrated in the actions taken against Dr. Bohlen and I by senior managers in 
region 5. 

I would respectfully urge the committee to ask EEOC to remedy this hollowness by 
providing well defined penalties to federal agency's who retaliate against 
individuals who interfere and create barriers to the agency's and EEOC's mission to 
eradicate title VII violations in the workplace. 
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And finally, I encourage this committee to hold the agency accountable for 
implementing the 2003 U.S. GAO report findings and initiating a process that holds 
all management officials (including the SES) accountable for their actions and/or 
managerial inaction when violations of title VII laws occur. 

By adopting these recommendations the committee can send another strong 
message that the word "Accountability" applies to everyone, despite their titles or 
positions. 

I believe that this is the level of reform that the American people expect from such 
an Honorable Committee with the power to address these matters and implement 
improvements when senior agency management officials fails to do so. 

Once again, i thank-you for your indulgence and allowing me to testify. 
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Chairman Chaffetz. Thank you. We will put your entire state- 
ment into the record. Thank you. 

Mr. Harris. Thank you, Chairman Chaffetz. 

Chairman Chaffetz. We have questions, so we want to get to 
your questions. Thank you. 

Mr. Harris. Thank you. 

Chairman Chaffetz. Dr. Bohlen, you are now recognized for 5 
minutes. 


STATEMENT OF CAROLYN BOHLEN 

Ms. Bohlen. Good morning. Committee Chairman Chaffetz, 
Ranking Minority Member Cummings, and esteemed congressional 
committee members. I appreciate the invitation to speak before this 
illustrious committee this morning to discuss my experiences with 
regard to the violations of the Title VII Civil Rights Act of 1964 
and Section 501 of the Rehabilitation Act of 1973. Unfortunately, 
I was subjected to these violations at the behest of the ERA Region 
5 administrator, Ms. Susan Hedman, and her former deputy ad- 
ministrator, Mr. Bharat Mathur, the two highest level managers in 
the region. 

In God I trust that my testimony today, along with that of my 
colleagues present here this morning, will not result in further re- 
taliation. We have the courage to speak before you, acknowledging 
that we have undergone 4 years of turmoil and consternation as a 
result of performing the requirements of our jobs. The actions 
waged against us were, indeed, an infringement of our civil rights 
and an embarrassment to the Agency at large. 

I want to acknowledge and thank Mr. Waite Stuhl, my legal 
counsel, who is here with us today. My testimony is not intended 
to diminish or tarnish the meaningful work that many Region 5 
employees, supervisors, and managers engage in on a daily basis 
to ensure that the air that we breathe, the water that we drink, 
and the land in which we live is safe for us all. I have devoted my 
career and efforts as a manager to the mission of the EPA. I will 
note that I am the recipient of the Regional Administrator’s Award 
for Excellence, which was presented by Susan Hedman in June 
2010, for outstanding achievement in EEO through redesigning the 
Region 5 Mentoring Program. I also received the national pres- 
tigious Manager of the Year Award from the Federal Managers As- 
sociation in 2010 as well. 

Nevertheless, I will speak about the office bullying, mismanage- 
ment, and retaliation that I was subjected to while serving as di- 
rector of the Office of Civil Rights from September 12, 2010, to July 
31, 2011. My life and professional career was disrupted to the point 
that I had to file a formal discrimination complaint against the 
Agency in September 2011. The complaint was based upon the 
overt discrimination practices that were perpetrated against me 
and my staff during that period. 

On August 23, 2010, I was selected by Ms. Hedman and Mr. 
Mathur to provide my leadership and assistance in restructuring 
and redirecting Region 5’s OCR. As my personnel records indicated, 
I was reassigned as the director of the Office of Civil Rights. 

Mr. Mathur had been the second-in-line supervisor for the OCR 
for several years. The office had been grossly mismanaged, and Mr. 
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Mathur asked that I clean it up. He asked me what it would take 
for me to consider the joh. I remarked that it would take a GS- 
15 for me to undertake the challenge. I explained to Mr. Mathur 
that I was a person with a disabling condition and with docu- 
mented reasonable accommodations. Both Mr. Mathur and Ms. 
Hedman were eager for me to start the job, and they thanked me 
for accepting it. 

Although my effective date was September 2010, I began working 
in August of 2010. I worked two jobs simultaneously. Mr. Ronald 
Harris was the EEO officer and the highest-performing employee 
in the OCR. We worked long, arduous hours developing overdue re- 
ports, preparing strategic 2- and 3-year plans, and I rewrote exist- 
ing manuals, prepared Special Emphasis events, while reorganizing 
and restructuring each group. 

The work was grueling. The office was understaffed and lacking 
resources. I repeatedly informed Mr. Mathur of the staff shortages. 
Mr. Mathur continued to give me assignments. Some were not re- 
lated to OCR, like being made to prepare speeches for him and 
Susan Hedman, which is very odd, especially since they had two 
speechwriters dedicated to them. 

The work was unrelenting, and with computer work and exten- 
sive writing, I made Mr. Mathur aware that I had begun to experi- 
ence serious pain in my neck, shoulders, and back. 

In January 2011, Ms. Cynthia Colquitt, a former employee of 
OCR, came to us on a detail. She did an excellent job. Ms. Colquitt 
went on to receive the Region 5 Administrator’s Professional 
Award. 

They staged a show to support OCR, but did not take the time 
to discuss the 2010 Regional Workforce Status and Analysis Re- 
port, which illustrated the participation rate of general schedule 
grades by race, ethnicity, and sex. It showed the full and part-time 
trends which demonstrated and impacted the racial makeup of the 
region as compared to EPA nationally and compared to the na- 
tional civilian labor force. 

Mr. Mathur and Ms. Hedman cancelled both meetings with the 
EEO Office on three different occasions. When Mr. Mathur was 
asked why we are postponing the meetings, he laughingly re- 
sponded to Mr. Harris and I and said, “This meeting is cancelled 
indefinitely,” and he walked away from us and closed the door. 

It was apparent that these managers who set the tone for the re- 
gion failed to embrace diversity and the principles of EEO in their 
leadership roles. The chances of addressing upward mobility initia- 
tives and advancement of qualified minorities to higher graded po- 
sitions was a moot point with them. 

[Prepared statement of Ms. Bohlen follows:] 
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House Oversight Committee on Government Reform Testimony 
Presented By Dr. Carolyn Bohlen 


Introduction and Overview: 

Good Morning, Committee Chairman Jason Chaffetz; Ranking Minority Member, Elijah 
Cummings; and esteemed Congressional Committee Members. 

I appreciate the invitation to speak before this illustrious committee to discuss my experiences 
with regard to violations of the Title Vll Civil Rights Act of 1964 (which prohibits employment 
discrimination based upon race, color, religion, sex and national origin); the Americans with 
Disabilities Act of 1990 (which prohibits discrimination based on disability); and section 501 of 
the Rehabilitation Act of 1973 (which prohibits discrimination on the basis of disability in 
programs conducted by federal agencies). Unfortunately, I was subjected to these violations at 
the behest of the EPA Region 5 Administrator, Ms. Susan Hedman and her former Deputy 
Administrator, Mr. Bharat Mathur; the two highest level managers in the Region. 

in God I trust, that my testimony today, along with that of my colleagues (present here this 
morning) will not result in further retaliatory measures. We have the courage to speak before 
you, acknowledging that we have undergone four years of turmoil and consternation, as a 
result of performing the requirements of our jobs. The actions waged against us, were indeed 
an infringement of our civil rights and an embarrassment to the Agency at large. I want to 
acknowledge and thank Mr. Waite Stuhl, my legal counsel, who is here with us today. 

My testimony is not intended to diminish or tarnish the meaningful work that many Region 5 
employees, supervisors and managers engage in, on a daily basis, to ensure that: the air that we 
breathe; the water that we drink; and the land in which we live, is safe for us all. 

I have devoted my career and efforts as a manager to the mission of the EPA. I will note that I 
am the recipient of the Regional Administrator's Award for Excellence, which was presented to 
me by Susan Hedman on June 29, 2010, for outstanding achievement in Equal Employment 
Opportunity (EEO) through re-designing the Region 5 Mentoring Program, I have also received 
the national prestigious "Manager of the Year Award" from the Federal Managers Association, 
in 2010, as well. 

Nevertheless, I will speak about the office bullying, mismanagement and retaliation that I was 
subjected to while serving to direct the Office of Civil Rights (OCR) from September 12, 2010 - 
July 31, 2011. My life and professional career were disrupted to the point that I had to file a 
formal discrimination complaint against the Agency in September 2011, The complaint was 
based upon the overt discriminatory practices that Mr. Bharat Mathur perpetrated against me 
(and my staff) while under his supervision, during this period. My complaint was based upon 
my sex as a female; my race as an African-American; my physical disability (as proven by 
medical documentation and Agency sanction) and retaliation for engaging in a protected 
activity regarding issues of sexual harassment in the workplace. 
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Background: 

On August 23, 2010, 1 was selected by Ms. Hedman and Mr. Mathur to provide my leadership 
and assistance in restructuring and directing the Region 5, OCR. I was reassigned from a 
nationally recognized area which I developed and supervised in the Superfund Division, since 
1991. As my personnel records indicated, I was reassigned as the Director of Region 5's OCR. 
Mr. Mathur, had been the 2"“* line supervisor for the OCR for several years. That Office had 
been grossly mismanagement and Mr. Mathur specified the need for me to "clean it up". I 
pointed out that if Mr. Mathur wanted the office to move forward, the problem performers 
would have to be replaced with high performing employees. He stated that I would have to 
work with them for now and in a few weeks, we would revisit the staffing issue. 

After 16 years as a GS-14 and with a firm commitment to EEO, I accepted the OCR challenge, 
after having the understanding with Mr. Mathur, that I was to obtain a GS-15 while in that 
position. I explained to Mr. Mathur that I was a person with a disabling condition and with 
documented agency reasonable accommodations, since 2000. He remarked that he had back 
problem as well. Both he and Ms. Hedman were eager for me to start the job and thanked me 
for accepting it. 

The effective date for the start of the OCR job as OCR Director was September 12, 2010, but 
due to the backlog of late reports and impending deadlines, Mr. Mathur started giving me 
assignments in August 2010 (I worked two jobs simultaneously). During the first Quarter of 
fiscal year (FY) 2011, I worked along with Mr. Ronald Harris, EEO Officer for long arduous hours, 
developing overdue papers; end of the year 2010 Minority Academic Institutions (MAI); and the 
MD-715 reports. In addition, I was developing new MD-715 reports and preparing strategic 
plans 2011 - 2013; re-writing existing manuals; preparing for Special Emphasis Program (SEP) 
events while reorganizing and restructuring each of the SEP groups. 

During the first months on the job the work was grueling. The OCR was clearly understaffed and 
lacking resources. I had four employees (one on a detail) and two were out of the office for 
extended periods (due to sick ieave, personal issues, use or lose, and holidays etc.), The bulk of 
the OCR work, at all levels, rested upon my shoulders and those of my EEO Officer, Ronald 
Harris. I informed Mr. Mathur of the staffing needs routinely, during face to face meetings and 
via weekly reports. I stated the need for additional resources and he repeatedly denied my 
requests. On October 20, 2010, I presented Mr. Mathur with a "Proposed Staffing Chart" that I 
had developed and used it as a visual aide to explain the urgent need for additional staffing. 
Finally, I asked for him to approve someone for a detail in the OCR, even for a short time, but to 
no avail. 

Eventually, Mr. Mathur stated that I could post a full time GS-11 position; a GS-13 detail 
position; and to solicit for an Administrative Program Assistant. He later went back on his word 
and when asked for the reason for his decision, he vehemently stated "You are not getting any 
more staff. So work with what you have!" Please note that there was no hiring freeze at this 
time. Finally, I was allowed to post a GS-11 position. 
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Since Mr. Harris was the only high performing employee in the OCR, he and I, routinely 
dedicated 12 - 16 hour days, in efforts to resuscitate the failing office. I repeatedly asked Mr. 
Mathur for more and better qualified staff and resources. He repeatedly denied my requests. 
Yet, he continued to give me assignments, some related to the OCR and others, like writing 
speeches for him to deliver at the Dr. Martin Luther King Day Ceremony and for Susan Hedman 
to present at the Women's History Ceremony. Being made to prepare such speeches for them 
was very odd especially since they had two speech writers dedicated to them, i completed all of 
the tasks and restructured the office, but not without consequence. All of the arduous work 
physically harmed me. The work in the OCR was unrelenting and with unending hours of 
computer work and writing, I began to experience excessive pain in my neck, shoulders and 
back. I informed Mr. Mathur. 

In January, 2011, the rapid pace of the office continued and the SEP's monthly and bi-monthly 
events were upon us. I appreciated that Ms. Cynthia Colquitt, an OCR employee on detail 
assignment to another Office, volunteered to assist the OCR from time to time. Thankfully, she 
returned to the OCR in January 2011 and did an excellent job providing attention to her duties 
as the EEO Assistant. In April 2011, Ms. Colquitt went on to receive the Region 5 Administrative 
Professionals Award. 

Sadly, on three different occasions, from October 28, 2010 to January 20, 2011, the two highest 
level managers in the Region cancelled EEO meetings with the OCR staff because they were not 
interested in discussing EEO issues. These senior managers, staged a show of support publically 
for the OCR, but did not take the time to discuss the 2010 Regional Workforce Status and 
Analysis Report which illustrated the participation rate for General Schedule (GS) grades by 
race/ethnicity and sex. It also showed the full and part time employment trends, which 
demonstrated and impacted the racial make-up of the Region, as compared to EPA nationally, 
along with the national Civilian Labor Force. 

On January 20, 2011, when Ms. Hedman canceled the third meeting with us, the ORC staff was 
outside of her office with a PowerPoint presentation and workforce analysis in hand. I asked 
Mr. Mathur when the meeting would be rescheduled. He laughingly responded to Mr. Harris 
and I saying, "This meeting is canceled indefinitely" as he walked away from us and closed the 
door. It was apparent that these managers, who set the tone for the Region, failed to embrace 
diversity and the principles of EEO in their leadership roles. The chances of addressing upward 
mobility initiatives and the advancement of qualified minorities to higher graded positions, was 
a moot point with them. I was appalled! But, the writing on the wall was clear, that the Region 
would not advance in these areas, under their leadership. While Mr. Mathur and Ms. Hedman 
gave "lip service" to the notion of an effective and meaningful EEO entity within the EPA's 
Region 5, their actions clearly demonstrated otherwise. 

Sadly, in the past 28 years I have seen little in the way on minority advancement in the Region 
past the GS-12 level. To my knowledge, there have only been three African-Americans to have 
been promoted to the GS-15 level (outside of the Office of Regional Counsel) and even fewer of 
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the other ethnic groups. And, because of Mr. Mathur's antics, he did not keep his word with me 
and I did not receive a GS-15. 

Sexual Harassment Allegations: 

On March 17, 2011, three ladies reported sexual harassment allegations to the EEO Officer, Mr. 
Ronald Harris, regarding the Great Lakes National Program Office (GLNPO). I notified Mr. 
Mathur, Mr. Ross Tuttle, Human Capital Officer and his Deputy Ms. Juanita Smallwood of the 
claims. I visited Mr. Mathur's office to learn that he had just left for vacation. The sexual 
harassment complaint involved a female intern. An EPA scientist with many years of service, 
was named as the alleged perpetrator. 

After engaging in fact finding, Mr. Harris found that multiple female employees had been 
involved and that such harassment by this scientist had been ongoing for the better part of a 
decade. Incredibly, the conduct was allowed to go on unabated with full knowledge of 
management. Mr. Harris and I addressed the alleged sexual harassment complaint, along with 
the Mr, Tuttle and the Office of Regional Counsel attorney, Ms. Debra Smith. Mr. Harris and I 
developed a 12 page fact finding summary and e-mailed it to Mr. Mathur, Mr, Tuttle and to Ms, 
Smith. The OCR asked for a meeting with Mr. Mathur to discuss the document. 

When Mr. Mathur returned from vacation on April 4, 2011, he met with us and he was angry. 

He yelled, cursed at us and stated continuously, "Why did you notify Headquarters?" Mr. Harris 
stated that it is the OCR procedure to report to EPA Headquarters, when sexual harassment and 
discrimination is reported to a Regional Office. Mr. Mathur reviewed each recommendation on 
the document (and did not discuss the allegations provided). He referred to the 
recommendations as "bull expletive". 

I then reaffirmed a few of the recommendations and reiterated that all Regional personnel are 
required to take Annual EEO Training. When I stated the need for Regional training on Sexual 
Harassment, Mr. Mathur emphatically stated, "I don't want 1200 people hearing that, "s... word 
expletive." 

He stood up pounding on the table, leaning over his desk, pointed his finger in Mr. Harris' face 
and yelled, "This will not be the Ron and Carolyn show!" So, get somebody else to do the 
training." Ronald and I were both baffled and amazed at his offensive response, I felt 
intimidated by his unnecessary outburst. 

Retaliation: 

April 19, 2011, was my last one on one meeting with Mr, Mathur, I appraised him of my 
medical issues and my need to attend physical therapy. After having had a few medical tests 
and visits with my doctor, coupled with the excessive work in the office (with most week-ends 
working at home in the bed due to back pain), my doctor removed me from the workplace. 
Again, I asked Mr. Mathur for additional assistance and once again he said no! 
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I asked Mr. Mathur if ! could work Medical Flexiplace in order to complete some of my portable 
assignments and on May 4, 2011, he denied my request and told me that he wanted me to use 
my personal leave. He refused to justify his reason for denying me this workplace benefit and 
privilege. However, I am aware that he had previously allowed a white male supervisor to work 
from home after suffering an injury. 

I continued to keep Mr. Mathur apprised of my condition and of my doctor's visits while on sick 
leave. On May 31, 2011, Mr. Mathur forwarded an e-mail that I had sent to him, containing my 
medical information to Mr. Tuttle, Ms. Vasquez and others (without my consent). My medical 
privacy was invaded because these individuals did not have "a right to know." This fact is 
verified in affidavits given by Mr. Mathur, Mr. Tuttle and Ms. Vasquez. 

In June 2011, I formally requested Episodic Flexiplace also and he denied my request. Mr. 
Mathur denied granting me the employee benefits and privileges and I was eligible to for both 
programs. He purposely told me that he wanted me to use my own sick leave. 

I was harassed by Mr. Mathur's calling me at home while on sick leave and instructing others to 
do so as well, which resulted in over 90 calls during my illness. He did not provide me with an 
award for my accomplishments while in the OCR nor did he adequately recognize the 
accomplishments of Mr. Harris or Ms. Colquitt. Despite the numerous communications that he 
made with me during my illness, he did not confer with me on the issue of awards. 

On July 7, 2011, 1 submitted a Leave Bank Application to Mr. Mathur. On July 8, 2011, he called 
me at home while I was still on sick leave, to inform me that, " since my back injury was worse 
than his, that he, Susan Hedman, and Rick Karl (the Superfund Director) had decided to move 
me back to Superfund." He provided no further explanation for his actions and referred me to 
Mr. Karl for an explanation. 

As the Local Reasonable Accommodations Coordinator, Mr. Harris made an appointment to 
meet with Mr. Mathur to discuss my accommodations and his role according to the National 
Reasonable Accommodation Program (NRAP). Mr. Harris showed Mr. Mathur my request and 
the NRAP forms, he stated to Mr. Harris, "with all of these medical issues, I am sending Carolyn 
back to Superfund and I will let Doug Ballotti, Superfund Deputy Division to deal with this!" 

Mr. Harris visited Mr. Ballotti, as instructed by Mr. Mathur. And on July 27, 2015, I sent an e- 
mail to him for answers to five questions, which related to his decision to reassign me. On 
August 4, 2011, he responded to my e-mail message and answered only one question. He 
reason changed and he stated that, "since stress caused my physical problems he decided to 
remove me." He deferred me to Mr. Ballotti to the other four question. But in the end, Mr. 
Ballotti could not provide me with that information. Mr. Mathur's decision to remove me from 
the OCR was not based on any medical information or recommendation from my doctors. 

it is disturbing to know that same regional managers, who had assigned me to the OCR, 
Director's position, discriminated against me. 
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In addition, using sleight-of-hand to after-the-fact measures to change my permanent 
reassignment to the OCR to a "detail" in order to terminate my OCR work. And, then to 
ultimately, remove me from that office and punitively place me in a position, back in my former 
division, with "unclassified duties" and no supervisory responsibilities. The actions to which I 
was subjected, were indeed "adverse" actions and retaliatory to me for addressing and bringing 
to light an absolutely outrageous, longstanding pattern of sexual harassment in EPA's Region 5. 

I served as director of the OCR from September 12, 2010 - July 31, 2011. I was removed from 
my position while still on sick leave. I was also removed from supervision and reassigned to 
unclassified duties in my previous Division. When I accepted the reassignment as OCR Director, 
I had been a manager in Superfund with an office and supervisory responsibility. I supervised a 
staff of 17 employees and contractors. When Mr. Mathur removed from the OCR, I was placed 
back in Superfund to work in a cubicle with no staff or supervisory responsibilities. Bear in 
mind that the year before, I received 5 awards and was named, as I've said. Federal Manager of 
the Year by the Federal Manager's Association. 

I believe Mr. Mathur violated personnel regulations by ordering the back-dating and changing 
of my 2010 official personnel records from a permanent reassignment to the OCR Director's 
position to a detail assignment. 

intimidation and office bullying were major factors that I experienced while directing the 
Regional OCR. While I did not suffer a reduction in grade or salary in connection with my 
movement back to Superfund, it was done in such a manner as to be considered "adverse." 
While I was away on sick leave, my materials and personal property were boxed and shipped to 
my new cubicle in Superfund. As I expressed in my investigative affidavit, many of those things 
were damaged or were missing. 

Because of my disability and for doing my job, I was tossed aside and treated like "damaged 
goods." After 25 years as a dynamic supervisor and manager, I was devastated that I had no 
supervisory duties anymore; which is something that the Committee may appreciate as not 
only prestigious, but also beneficial to one's career. 

I submit, and expect that a reasonable person would find, that my displacement into this 
position was degrading and humiliating and amounted to a significant negative alteration of my 
work environment. I suffered a qualitative change in the terms and conditions of my 
employment. 

To add insult to my misery, as my supervisor for 10 months out of the year, Mr. Mathur did not 
meet with me at the end of the year to conduct my evaluation, as required by the Performance 
Appraisal and Recognition System. Fie asked someone else to provide me with a "Fully 
Successful rating Interim rating Sheet for my work in the OCR. Once again, I was retaliated 
against, because my work in the OCR was outstanding and certainly commensurate to my 
ratings of Outstanding and/or Exceed Expectations that I have received for the past 27 years. 
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I might add, that Mr. Mathur received an award as a result of the work that my staff and i did in 
the OCR, as did Ms. Vasquez. They also used my "Proposed OCR Reorganization Structure" to 
gear up five more positions for Ms. Vasquez to reap the benefits of my work. The proposed 
staffing model that Mr. Mathur refused to grant to me, he allowed Ms. Vasquez. He did not 
amply reward Mr. Harris or Ms. Colquitt for the outstanding services that they performed in the 
OCR. 

In addition, one of my OCR staff persons wrote a nomination for me for "Federal Supervisor of 
the Year in 2011.” I asked her not to submit it for fear of retaliation to her. 

Conclusion: 

In conclusion, I express my disappointment with the Agency and the above mentioned Region 5 
senior managers. They failed to keep their word on many occasions and failed to support the 
OCR Region 5. These senior managers staged a show of support for the OCR, yet impeded the 
overall progress of the Office by repeatedly canceling meetings that related to workforce 
status, analysis and trends which impacted the racial and ethnic make up of the region as 
compared to national EPA and civilian labor force. Ms. Hedman and Mr. Mathur repeatedly 
failed to address upward mobility initiatives, higher graded positions for people of color and 
other notable achievements that the OCR accomplished. Especially, because the OCR has a 
direct impact over the Regions awareness of workforce analysis and development. 

It is deplorable, that out of a work force of approximately 1,230 employees in Region 5, there 
are so few qualified women and people of color afforded the opportunity to advance to higher 
level positions. It is through strong unbiased senior leadership, that such issues which plaque 
the Regional workforce, can and will be addressed. 

As a result of our performing the duties of our jobs, Mr. Harris, Mr. Tuttle and I were taken to 
task. Attorney, Debra Smith, later served as the Agency's attorney defending my discrimination 
charges once they were before the EEOC. And, to my knowledge, the supervisor in GLNPO, 
who received the sexual harassment allegations, remains unfettered. 

As I stated above, I accepted and successfully completed the challenges that these senior 
administrators asked of me and fulfilled my duties of refurbishing the failing OCR. I dedicated 
several months of my time, efforts, talents and skills to rectify that situation and to build a 
thriving well trained OCR. However, to my dismay, I became a victim of the very same 
dysfunctional system that I was to eradicate. And, all at the hands of the two highest ranking 
Region 5 managers. 
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Chairman Chaffetz. Dr. Bohlen, thank you. We have your full 
written statement, and we want to get to the questions. 

Ms. Bohlen. Okay. 

Chairman Chaffetz. We are going to run short on that. So we 
are going to elect to err on the side of having more times for ques- 
tions. 

Mr. Tuttle, you are now recognized for 5 minutes. And remem- 
ber, you can summarize this. We have got the full written state- 
ment. 

Mr. Tuttle is now recognized for 5 minutes. 

STATEMENT OF ROSS TUTTLE 

Mr. Tuttle. Good morning. Chairman Chaffetz, Ranking Mem- 
ber Cummings, distinguished members of the committee. Thank 
you for this opportunity to come and address you today. 

My name is Ross Tuttle. Since January of 2014, I have been em- 
ployed as senior advisor to the assistant regional administrator in 
EPA Region 6, Dallas, Texas. Prior to this reassignment, from Sep- 
tember of 2009 to January of 2014, I was employed as the human 
capital officer at EPA Region 5 in Chicago. 

I appreciate this opportunity to testify in front of you today, and 
I do so with a significant amount of trepidation, despite my belief 
that it is the right and proper thing to do. I can concur in what 
my colleagues have said with regard to the sexual harassment that 
took place of the interns. I investigated that case, as well, from the 
administrative side in human resources and found in my investiga- 
tion that that went back with that perpetrator. And I stopped my 
investigation and stopped taking statements at the year 2000, and 
this was in 2011 that this was brought to my attention. So I can 
concur in that. 

When I got stonewalled after the perpetrator was allowed to re- 
tire, and I decided I was going to pursue action against members 
of management that had concealed this for so many years, to use 
a phrase, EPA management circled the wagons and stonewalled 
me, and I was not able to pursue that at all. And I believe firmly 
that that did a significant amount of damage to my reputation in 
Region 5. 

There were other incidents that I had to deal with in Region 5 
that are included in my statement that I shared with the com- 
mittee on other actions where I was not well received and was, in 
fact, treated with less than a cordial amount of professional respect 
for what I was doing. And that led me in April of 2013 to file a 
complaint against my division director at the time, Cheryl Newton, 
who was the assistant regional administrator in Region 5 in Chi- 
cago. That was settled, but then I was reassigned to Region 6 in 
Dallas, Texas, and the retaliation continued in Region 6 in Dallas. 

My position as the senior advisor to the assistant regional ad- 
ministrator should be one of significance in that I am providing 
guidance and advice to the ARA in his job. From a human capital 
standpoint, I am responsible for providing him advice on differing 
issues that are important to him so that he knows what actions to 
pursue. 

In actuality, in the time that I’ve been in Dallas, I’ve had only 
two assignments that would be considered respectful of my exper- 
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tise and my grade. One of those was to coordinate the early buyout 
program for Region 6 that was initiated in November of 2013. 
Based on the way that should work, that would have been a signifi- 
cant project. In actuality, the only thing I ended up doing there 
was coordinating applications, a list of applications that came in 
from people that were eligible, and I did the final wrap-up report 
that is provided to the Office of Personnel Management. 

The other assignment that should have been significant as a fol- 
low on to the early buyout was a reorganization and restructuring 
of Region 6. And, again, the way that should have worked, that 
would have been a significant undertaking. I was assigned initially 
to chair a regional reorganization work group that was supposed to 
evaluate options and bring recommendations to senior manage- 
ment. 

In actuality, the only thing I did there was sit on a work group 
as a panel member along with two of my colleagues from human 
resources who were not allowed to participate in those meetings. 
Management did what they wanted to do with those. And I ulti- 
mately ended up only looking over packages, the packages that 
were put together to submit to our headquarters. I just looked 
them over to make sure that the right forms were there and the 
signatures were there. 

Since that is been completed in early April of this year. I’ve had 
no meaningful assignments at all. And as in my statement. I’ve 
told you how my ARA approached my midyear evaluation and what 
my plans are. Because I signed a modification agreement to protect 
myself and not have me go back to Region 5, to that environment 
I was in, that now essentially compels me to retire in December of 
this year, an action that was unpalatable then, as now. 

Thank you for the opportunity. 

[Prepared statement of Mr. Tuttle follows:] 
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The House Committee on Oversight and Government Reform 

114*'’ Congress 
Witness Statement 

Witness: Ross Tuttle, Senior Advisor to the Assistant Regional Administrator, U. S. ERA 
Region 6, Dallas, Texas and former Human Capital Officer, U. S. ERA Region 5, Chicago, 
IL 

Date: 29 July 2015 

Introduction and Background 

Good morning Chairman Chaffetz; Ranking Member (Congressman) Cummings; and 
distinguished members of the committee. My name is Ross Tuttle. Since January of 
2014, 1 have been employed as Senior Advisor to the Assistant Regional Administrator 
in ERA Region 6, Dallas, TX. Rrior to this reassignment, from September of 2009 to 
January of 2014, 1 was employed as the Human Capital Officer (Supervisory Human 
Resources Management Specialist) at ERA Region 5 in Chicago, IL I appreciate the 
opportunity that has been extended to me to submit a statement for the record with 
regard to mismanagement, sexual harassment, discrimination, and retaliation, directed 
at myself and others, that took place in the Region 5, Chicago office by several senior 
ERA managers within various divisions in the region and that has followed me to Region 
6 in Dallas. I do so today with a significant amount of trepidation despite my belief that 
it is the right and proper action to take. 

Mr. Chairman, I respectfully request the committee's indulgence and ask, prior to my 
testimony, that my Agency Administrator, Ms. Gina McCarthy, go on the record and 
state there will be no retaliation against me or any of the regional employees who 
submitted documents for this hearing, including those of us that are appearing before 
you today. 

I watched the ERA hearings titled "ERA Mismanagement," streamed on April 30, 2015 
before this same committee. To say the least, it is disheartening and demoralizing to 
know, with certainty, that the situations that I was involved in, and privy to, in my 
former position as the Human Capital Officer were not only very similar to what I have 
experienced, but indeed seem endemic to the Agency. These situations included (but 
are not limited to) the following: (1) sexual harassment, (2) the length and scope of the 
harassment, and (3) the ongoing and protracted cover ups about these blatant and 
intentional discriminatory activities by management officials. After viewing the April 
30th Committee proceedings, I am even more appreciative of this opportunity despite 
my fear and belief that there is even more retaliation to come after sharing my 
experiences with this Committee. 

It is my understanding that these issues, and others, have been the subject of this 
committee and members of Congress for several years prior and subsequent to my 
hiring by the ERA in the Fail of 2009. If only 50 percent of what I have learned is true. 
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then what I have been subjected to would seem to have continued unabated for a 
significant period of time. It would further seem that very little has changed within the 
ERA management culture over this same period of time. Based on my own leadership 
experiences spanning some 35 years, I attribute this lack of change to a direct and 
corresponding lack of accountability. Accountability seems to be something that our 
"leadership" says they expect, but seem to rarely do themselves. To use my own 
words, management (at least in the two regions that I have been a part of), 
management does what it wants, when it wants, the way it wants, to whom it wants 
heedless of policies, regulations, laws, etc. To expect any change to the Agency culture 
given this attitude is absolute folly. The prevailing attitude seems to be "going-along-to- 
get-along" over personal and professional accountability. In Regions Sand 6, this 
thought/action process supported resistance and animosity to change because anyone 
(including myself and my colleagues) who advocated doing business the right way were 
viewed as oppositional and not being a "team player". Management's reaction to us 
was reflected in evaluations, annual performance awards, developmental and 
promotional opportunities, and our genera! treatment as "persona non grata" and 
attendant marginalization. We were made out to be "renegades" and "outliers". 


Discussion 1: Sexual Harassment in the Great Lakes National Program Office 

(this is also Discussion 4 supporting what happened to me) 

As evidence of what I am saying here, and before I get to my own situations, I would 
bring to your attention two of my former colleagues in Region 5, Mr. Ronald Harris 
(former Region 5 EEO Specialist) and Dr. Carolyn Bohlen (experienced manager (FMA 
Manager of the Year in 2010) and Acting Director of the Region 5 Office of Civil Rights). 
When these two esteemed colleagues had followed Agency protocol and reported 
allegations of sexual harassment activity towards female interns in the Great Lakes 
National Program Office to the ERA Washington Headquarters office, they were 
subjected (both jointly and severally) to office bullying and retaliation by Mr. Bharat 
Mathur (Deputy Regional Administrator) and were removed from their positions in the 
Office of Civil Rights. 

As the Deputy Regional Administrator for Region 5 and a senior executive, Mr. Mathur 
had a legal obligation to prevent discriminatory activity. Not only did he continually fail 
to uphold his professional obligations in this regard, his lack of leadership was rewarded 
with a Presidential Rank Award and the accompanying performance bonus of 
approximately $35,900 approved by ERA Washington Headquarters to further 
supplement his $179,000 annual salary. The recommendation for this award given to 
Mr. Mathur was made by the Regional Administrator, Dr. Susan Hedman, and 
sanctioned by senior management within ERA Headquarters. Other Region 5 senior 
managers who were also named participants in these discriminatory cover-ups and 
retaliatory activities received awards approved by both Regional Administrator Hedman 
and Deputy Regional Administrator Mathur. In my humble opinion, these monetary 
awards should have to be repaid to the government so that a strong message will be 
sent that discrimination and retaliation will not be tolerated or rewarded and that 
personal and professional accountability is viewed in a much stronger light and context. 
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Although I believe that EPA has a process for dealing with discrimination, retaliation, 
and reprisals there is a demonstrated unwillingness to effectively deal with supervisors 
and managers who retaliate or discriminate and an affirmative tolerance for those 
subordinate supervisors who do engage in these behaviors. 

This Committee can send another strong message that the word "Accountability" 
applies to these management officials too. I believe that this is the level of reform that 
the American People expect from their Government and from this Committee which has 
the power and latitude to address these matters and implement improvements when 
agency management fails to do so. This record will also reflect how agency senior 
management officials failed on numerous occasions to follow our own processes, 
procedures, statutory authorities, ethics, and EEOC Guidance within the EEO Process for 
addressing sexual harassment and retaliation. 

These failures came from those same officials who were entrusted with the utmost 
responsibility to prevent discrimination. Unfortunately, the employees, and people most 
affected by these failures, were young female interns; new to EPA, and female 
employees in the Region's Great Lakes National Program Office in addition to myself 
and my colleagues here today. 

On Thursday afternoon, 17 March 2011, 1 was made aware of a sexual harassment 
complaint in the Great Lakes National Program Office (GLNPO). After speaking with 
two female employees and the female intern that was the subject of the unwanted 
behaviors, I began a fact finding inquiry into the allegations of Sexual Harassment and 
Hostile Working Environment complaint brought to my attention by three white females 
in the EPA Region 5 Great Lakes National Program Office (GLNPO) in the Monitoring 
Indicators & Reporting Branch (MIRB) brought against a white male employee that had 
"agreed" to work with them during their internship with EPA Region 5. 

From the conversation that I had with the intern who was being harassed, I obtained 
the names of more than a dozen other female interns that had worked in this same 
organization going back to the year 2000. I obtained email addresses for each of them 
and sent them an email asking if they would be willing to provide me a written 
statement of what had happened to them and how it had been dealt with. Most 
responded in the affirmative and sent me their statements (I shared these statements 
with both Dr. Carolyn Bohlen and Ron Harris in the Office of Civil Rights) as well as 
David Cowgill and Wendy Carney who are mentioned in the ensuing paragraph). From 
their statements, I learned that not only had this employee been systematically sexually 
harassing female interns (going back to at least the year 2000), but an email I received 
from a current employee and male colleague of the perpetrator stated that the 
perpetrator had been "disciplined" by his university for this same kind of behavior 
during his Ph.D. program. Most of the statements I received not only spoke about the 
behaviors of the alleged harasser, but also stated that the intern had contacted the 
Branch Chief in MIRB (a GS-15 manager (with well over 30 years of federal service) and 
that nothing had been done by management to address the harassment. One former 
intern stated that because of this she changed her mind about not only working for EPA 
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but also for working in the federal sector at all and even went so far as to obtain 
employment in an unrelated profession. 

After I had obtained the written statements, I contacted David Cowgiil, the Acting 
GLNPO Division Director (a Branch Chief in another part of GLNPO) and Ms. Wendy 
Carney, his Deputy (new to the Division and NOT a part of the complaint) and stated 
that I needed to meet with them. When we met later that day in my office, I informed 
them of what I had found out, told them I had obtained statements from current as 
well as former female interns and employees stating they had been sexually harassed. 

I went on to say that I was going to recommend that the perpetrator be processed for 
removal from federal service (as an administrative as opposed to a criminal action) and 
that after I had finished with this action, I was going to pursue disciplinary actions for 
the management officials that were knowledgeable about the ongoing harassment by 
the perpetrator, but had done nothing to stop it or report it to senior leadership. Even 
after finding out about the numerous harassment victims, the direct reporting manager 
continued to feed the harasser a steady diet of young women. I found this to be 
particularly reprehensible considering that one of the management officials in GLNPO 
that knew of this situation was a woman who had stood by and let other young 
professional women become victims of this employee for more than 10 years prior to 
her retirement in December 2010. 

Further, I discovered during the fact-finding that the sexual harassment endured by the 
interns included allegations of unwanted rubbing, touching on their backs, legs, arms, 
and shoulders. It further included uninvited sexual advances from attempts at kissing 
them and referring to them as "sexy, sweetheart, sweetie, and darling." This whole 
sordid affair is made more egregious considering that once the report was provided to 
the two most senior managers in the region, neither one of them took any steps to 
discipline the management officials who enabled the harassers. 

When I informed my Division Director (who was the Assistant Regional Administrator 
for Resources Management) about the situation and what I was planning to do, his 
reaction was significantly less than supporting, after my staff and I had met with Mr. 
Mathur on 3 separate occasions (along with Dr. Bohien and Mr. Harris) to discuss the 
facts, circumstances, and recommendations for the harassment, my office was largely 
excluded from the administrative processing of the perpetrator. The perpetrator's 
attorney negotiated with Mr. Mathur to let the perpetrator retire (as he had sufficient 
service for regular retirement) which we strongly opposed due to the nature of his 
conduct. (Note: Our goal was not to keep him from retirement; we could not prevent 
that in an administrative action; but we knew it would take him longer to get his 
retirement if he was removed. 

Essentially, this employee got a "free pass" to retire after years of this behavior.) 
Subsequent to the "retirement" of this employee, I met with a labor attorney in the 
Office of Regional Counsel to begin disciplinary proceedings on the management 
officials that had condoned and tolerated this behavior. At this point, senior 
management must have come together and decided that this was not going to happen 
and I was stonewalled and stymied in my attempts to hold management responsible. 
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To date, NO ACTION has been taken against either of the two remaining managers who 
knew about the harassment and did nothing to stop it, one of which was the manager 
of the perpetrator. 


Discussion 2: Reassignment of Ronald Harris and Carolyn Bohlen 

In the middle of May 2011, due to his investigative involvement in the GLNPO Sexual 
Harassment Scandal from the Office of Civil Rights side of the Region and within some 
3 months of reaching out to our HQ in Washington, DC seeking advice and disclosing 
this information to a senior management official in HQ, Mr. Harris was reassigned and 
constructively demoted from his position as the Regional EEO Officer to a position in the 
Employee Services Branch in Resources Management Division (RMD). This action was 
taken by Mr. Mathur based on a meeting that I was asked to attend along with my 
Associate Director, Cynthia Colantoni. Mr. Mathur did not speak to me (as the HCO) or 
ask my opinion on anything; he directed his conversation to Ms. Colantoni. He stated 
that he did not "like the way that Ron Harris was handling things" and that Mr. Mathur 
felt that Mr. Harris had been "too cozy with the Union", so he wanted to reassign him 
and asked Ms. Colantoni what her recommendation was. Ms. Colantoni suggested that 
he could be reassigned to RMD to handle Reasonable Accommodation (he was already 
the Local Reasonable Accommodation Coordinator) and help with facilities management 
issues. Thus, on 31 May 2011, Mr. Harris was notified by Mr. Mathur with Karen 
Vasquez (newly appointed acting Director of the Office of Civil Rights) present that he 
was being removed from his position of record and reassigned to "Unclassified Duties" 
in the Employees Services Branch, Health & Safety Office. I firmly believe that this 
change was punitive; essentially stripping him of 75% of his official duties and banished 
him from the 19* floor to the 12* floor. 

I am certain that this action caused him personal and professional embarrassment and 
humiliation. Karen Vasquez, who had been assigned as the Acting Director of the Office 
of Civil Rights after the removal of Dr. Bohlen (also by Mr. Mathur)( while on Medical 
leave for conditions exacerbated by working many long hours to fix the Office of Civil 
Rights after the firing of the previous Director in early 2010) had NO previous EEO 
experience and was uniquely unqualified for that position. She conspired with Cyndy 
Colantoni and others to remove Mr. Harris' access to access to databases, statements, 
e-mails, notes, and updated statuses of EEO complaints filed while he was on annual 
leave following his involuntary reassignment. 

Her lack of relevant experience and competence in Civil Rights notwithstanding, Karen 
Vasquez, would also receive a significant cash award approved by the Regional 
Administrator (Hedman) and the Deputy Regional Administrator (Mathur) despite the 
fact that the EEOC found her to be a discriminating management official in another 
EEO complaint indirectly related to this issue. The actions of these seniors managers 
has led to additional erosion of the Region 5 OCR office, an office they see as 
unnecessary and unwanted, in essence a "thorn in their side". 
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**What follows is an indication of the retaliation that I have been subjected 
to for doing mv job.** 


Discussion 3: Recruitment Irregularity fEEO Violation! in Supetfund Program 

In the Spring of 2010, Mr. Harris brought to my attention a recruitment violation (EEO) 
in Region 5 Superfund Division. The Division was recruiting a Community Involvement 
Coordinator (CIC) to work with the Hispanic communities in West Chicago. The 
solicitation was put on USAJobs, a list of eligibles was prepared from the responses to 
the advertisement, and an experienced cross-divisional interview panel from Superfund 
reviewed the resumes and prepared a list of candidates for interview. Based on the 
interviews, the panel selected the best qualified person which was an older Hispanic 
man that had extensive community outreach experience in the private sector. The 
panel certified their choice to the hiring manager (Jeff Kelly who is currently the 
Director of the Office of External Affairs). Mr. Kelly overrode the panel's 
recommendation and instead chose to hire a young white female whose only 
qualification seemed to be that she had taken Spanish in college. My reaction was that 
his action had placed the Region in a precarious position that I felt could not be 
defended if other candidates were to file a discrimination complaint, 

I immediately informed my Division Director (who was also the Assistant regional 
Administrator for Resources Management). I briefed him on the problem and the 
potential impact. I then called the Cincinnati Shared Services Center and spoke with 
the HR Specialist that was responsible for the pending action. I asked if she had 
extended an employment offer to this young woman yet. The specialist stated that she 
had done so two (2) weeks prior, it had been accepted, and that the prospective 
employee was in transit to Chicago from South Carolina. The specialist asked if there 
was a problem. I replied that there was as this was not the person deemed best 
qualified by the panel. (Note: The HR Specialist was not aware of this issue at any 
time prior to speaking with me). Subsequent to this discussion, I called and e-mailed 
the selecting official (Kelly) and stated that he had put the Region in a bad position and 
that I hoped he had room to hire 2 CICs since he should have hired the "Best 
Qualified". He never responded to my email or voicemail, but Superfund did come up 
with another position to hire the man deemed "Best Qualified". 

Evidently, there was some kind of discussion between the Superfund Division Director 
and my Division Director about my intercession as my DD was very terse in dealing with 
me for about 2 weeks following this action. 


Discussion 4: Sexual Harassment in the Great Lakes National Program 
Office ! from my perspective as the Human Capital Officer) 


On Thursday afternoon, 17 March 2011, 1 was made aware of a sexual harassment 
complaint in the Great Lakes National Program Office (GLNPO). After speaking with 
two female employees and the female intern that was the subject of the unwanted 
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behaviors, I began a fact finding inquiry into the allegations of Sexual Harassment and 
Hostile Working Environment complaint brought to my attention by three white females 
in the EPA Region 5 Great Lakes National Program Office (GLNPO) in the Monitoring 
Indicators & Reporting Branch (MIRB) brought against a white male employee that had 
"agreed" to work with them during their internship with EPA Region 5. 

From the conversation that I had with the intern who was being harassed, I obtained 
the names of more than a dozen other female interns that had worked in this same 
organization going back to the year 2000. I obtained email addresses for each of them 
and sent them an email asking if they would be willing to provide me a written 
statement of what had happened to them and how it had been dealt with. Most 
responded in the affirmative and sent me their statements (I shared these statements 
with both Dr. Carolyn Bohlen and Ron Harris in the Office of Civil Rights) as well as 
David Cowgili and Wendy Carney who are mentioned in the ensuing paragraph). From 
their statements, I learned that not only had this employee been systematically sexually 
harassing female interns (going back to at least the year 2000), but an email I received 
from a current employee and male colleague of the perpetrator stated that the 
perpetrator had been "disciplined" by his university for this same kind of behavior 
during his Ph.D. program. Most of the statements I received not only spoke about the 
behaviors of the alleged harasser, but also stated that the intern had contacted the 
Branch Chief in MIRB (a GS-15 manager (with well over 30 years of federal service) and 
that nothing had been done by management to address the harassment. One former 
intern stated that because of this she changed her mind about not only working for EPA 
but also for working in the federal sector at all and even went so far as to obtain 
employment in an unrelated profession. 

After I had obtained the written statements, I contacted David Cowgili, the Acting 
GLNPO Division Director (a Branch Chief in another part of GLNPO) and Ms. Wendy 
Carney, his Deputy (new to the Division and NOT a part of the complaint) and stated 
that I needed to meet with them. When we met later that day in my office, I informed 
them of what I had found out, told them I had obtained statements from current as 
well as former female interns and employees stating they had been sexually harassed. 

I went on to say that I was going to recommend that the perpetrator be processed for 
removal from federal service (as an administrative as opposed to a criminal action) and 
that after I had finished with this action, I was going to pursue disciplinary actions for 
the management officials that were knowledgeable about the ongoing harassment by 
the perpetrator, but had done nothing to stop it or report it to senior leadership. Even 
after finding out about the numerous harassment victims, the direct reporting manager 
continued to feed the harasser a steady diet of young women. I found this to be 
particularly reprehensible considering that one of the management officials in GLNPO 
that knew of this situation was a woman who had stood by and let other young 
professional women become victims of this employee for more than 10 years prior to 
her retirement in December 2010. 

Further, I discovered during the fact-finding that the sexual harassment endured by the 
interns included allegations of unwanted rubbing, touching on their backs, legs, arms, 
and shoulders. It further included uninvited sexual advances from attempts at kissing 
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them and referring to them as "sexy, sweetheart, sweetie, and darling." This whole 
sordid affair is made more egregious considering that once the report was provided to 
the two most senior managers in the region, neither one of them took any steps to 
discipline the management officials who enabled the harassers. 

When I informed my Division Director (who was the Assistant Regional Administrator 
for Resources Management) about the situation and what I was planning to do, his 
reaction was significantly less than supporting, after my staff and I had met with Mr. 
Mathur on 3 separate occasions (along with Dr. Bohlen and Mr. Harris) to discuss the 
facts, circumstances, and recommendations for the harassment, my office was largely 
excluded from the administrative processing of the perpetrator. The perpetrator's 
attorney negotiated with Mr. Mathur to let the perpetrator retire (as he had sufficient 
service for regular retirement) which we strongly opposed due to the nature of his 
conduct. (Note: Our goal was not to keep him from retirement; we could not prevent 
that in an administrative action; but we knew it would take him longer to get his 
retirement if he was removed. 

Essentially, this employee got a "free pass" to retire after years of this behavior.) 
Subsequent to the "retirement" of this employee, I met with a labor attorney in the 
Office of Regional Counsel to begin disciplinary proceedings on the management 
officials that had condoned and tolerated this behavior. At this point, senior 
management must have come together and decided that this was not going to happen 
and I was stonewalled and stymied in my attempts to hold management responsible. 

To date, NO ACTION has been taken against either of the two remaining managers who 
knew about the harassment and did nothing to stop it, one of which was the manager 
of the perpetrator. 

However, following this issue and because I would not knuckle under to the "get along, 
go along" management "good old boy" system, I started getting systematically by- 
passed by Walt Kovalick (my Division Director/ARA) as well as senior leadership on any 
further inclusion on issues that I should rightly have been a part of as the HCO. I was 
not included in meetings, discussions, or asked for my advice or recommendations on 
any matters of significance including the reorganization in the Office of the Regional 
Administrator in late 2001 to mid-2012. When I was contacted by HQ Office of Civil 
Rights on an EEO complaint filed on the Regional Acting Director of Civil Rights (Ms. 
Karen Vasquez) and contacted her to demand documents requested by HQ, she 
contacted my Division Director and I was directed by him to "stand down". When I 
explained to him that I am required to assist in any investigation, he again told me to 
"stand down". I informed him at that time that he had directed me to violate the law 
by so doing. My response seemed to make him angry and he said that I was being 
borderline insubordinate (words to that effect). This same situation recurred in late 
summer of 2012 when I was again contacted by a HQ EEO Investigator and told that 
she needed documents. I drafted another email to Karen Vasquez, but this time, I 
decided to dear it with my new Division Director, Cheryl Newton. Cheryl responded 
that she did not like the tone of my email and thought I was being too formal. When I 
explained to her the reason for my formality, she got angry and told me to "stand 
down" just like her predecessor. I contacted the investigator by phone and email and 
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told her what I had been directed to do. She said that she was "appalled" by the 
direction I had been given, but responded to me and stated she would contact Vasquez 
directly. (Note: The Region lost this EEO case and was compelled to hire another GS- 
13 EEO Manager as a result and still nothing was done to Vasquez for what her actions 
had caused the Region and the Agency) 


Discussion 5: The Reorganization in the Office of the Regional Administrator 
(ORA) 

In late 2011/early 2012, the Human Capital Office was approached by Eiissa Speizman, 
(Senior Policy Advisor to the Regional Administrator) for recommendations on a 
reorganization that they wanted to do. As part of the Agency's efforts to centralize web 
content and appearance, she had received approval from Susan Hedman (Regional 
Administrator) to create an "Office of External Communication" which would contain the 
existing Office of Public Affairs (OPA) and would also create a new Office of \A/eb 
Communication (to standardize web content and appearance). I assigned this project 
to Mr. Gil Colston, Section Chief for Labor and Employee Relations. He brought our 
Position Manager with him to meet with Eiissa to begin determining how best to help 
them with this effort. After several meetings with Eiissa over a period of three weeks, 
we were clear that what she wanted to do was just create this new organization 
without getting approval from HQ and to hand pick the employees that she wanted to 
have in the new section. \A/hen we tried to explain that she could not do it that way, 
she got upset and told Mr. Colston that I said it could be done that way. \A/hen Mr. 
Colston called me to the meeting and she was asked to repeat what she said, she got 
visibly upset and stormed out of the room. Subsequent to those meetings, she tried to 
bypass my office and send recruitment actions directly to the Shared Services Center 
(SSC). V\/hen the SSC noted that the actions did not have Human Capital approval on 
them, they returned them to Eiissa who was even more furious than before. Unknown 
to me and my staff, she then "conspired" with Cyndy Coiantoni (my Associate Director) 
and Ms. Nancy Ciccarello, Operations Branch Chief at the Cincy SSC, to create "details 
so that Eiissa could get who she wanted and thus disenfranchising every other regional 
employee who had been doing web work from having an opportunity to participate and 
perhaps get promoted. 

After the details were put into place, Eiissa began preparing the required reorganization 
package for submission to ERA HQ. This was done with no input or consultation with 
the Human Capital Branch and none of us (including me) knew this was in the works. I 
did not know what was being done until about May of 2012. V\/hen I went to a Human 
Capital Branch meeting with my ARA (Cheryl Newton and the Associate Director, Cyndy 
Coiantoni on a Wednesday afternoon, Cyndy handed me a package as I walked into 
Cheryl's office. She told me to get it to HQ. I looked at the cover page and saw that it 
was a reorganization package for the Office of the Regional Administrator. I handed it 
directly to Mr. Colston and directed him to make sure it got to "where it needed to go". 
A few days later, I got a call from the reorganization section of HQ. The Acting Section 
Chief, Veronica Smith, told me that she had just received the package and it did not 
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contain my signature (as the HCO). She asked why and I said that I had not looked at it 
because we (Human Capital Office) was not included or consulted about the content. I 
asked her to send me an electronic copy which she did. On review, I immediately 
notice clear evidence of pre-selection in the proposed new section. This constituted an 
illegal action in and of Itself. Further review of the proposal showed that other 
employees in the region were not taken into consideration when discussing impact on 
promotion and career development. For those reasons, I called Veronica and said that, 
in my opinion, the proposal was illegal and I would not sign it. I stated that my 
signature as the HCO constitutes an approval of the proposal and I did not approve. 

She reviewed the package again and concurred with my assessment. She stated that 
processing would be terminated and the package would be returned and she was going 
to send me an email to that effect. I asked her to include Cheryl Newton, Cyndy 
Colantoni, Elissa, Mr. Mathur (DRA), Susan Hedman (RA) and Regional Counsel on the 
email, which she did. When Cheryl got the email she was furious. She sent a response 
to HQ stating that they (HQ) were not going to hold up the processing. She then called 
me and demanded an explanation from me. 1 calmly explained what was wrong with 
the package and stated that, had we not been bypassed in an attempt to do what they 
wanted to do INSTEAD of what was right, this would not have happened. Minutes 
later, I received an email scheduling a face-to-face meeting with me the following 
morning at 9:00 AM. Cyndy Colantoni was copied and was asked to attend. This was 
followed by another email stating that "in preparation for our meeting tomorrow, I want 

a written explanation of what you believe is illegal " I provided her a written 

explanation about 2 hours later. I have provided a copy of my response to the 
Committee. 

When I showed up at her office for the meeting the following morning, I was surprised 
to see that Mr, Eric Cohen, Supervisory Attorney-Advisor (and the manager of the Labor 
Relations Attorneys in Regional Counsel) was sitting in the office. 1 said that I did not 
know that Eric was invited to the meeting as he was not on the invite that I received 
from Cheryl the previous day. That seemed to take Cher/I by surprise but she said "I 
just wanted Eric here for his legal perspective." I honestly felt that Cheryl intended to 
use that meeting to initiate an adverse action on me, but I took my seat and explained 
my position. When I finished, I turned to Eric Cohen and asked "Did I say anything 
that was not true, Counselor?" He shook his head "No" but did not say anything. 

Cheryl asked what needed to be changed so that I would sign the package. I told her 
that all evidence of pre-selection must be removed. I further stated "I know what you 
all are going to do anyway, but don't wave it in my face". I also stated that the impact 
on ALL regional employees doing web work needed to be addressed, not just the 
employees in the Office of Public Affairs. 

Discussion 6: Fallout 

The fallout from this latest incident seemed to be the proverbial "last straw" and it has 
had long term impact on me. By opposing the reorganization as it was written I 
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angered quite a few people. For my annual performance appraisal in October of 2012, 

I received an adjective grade of "Fully Successful" after two consecutive years of 
"Exceeds Expectations". In July of 2012, when performance awards were handed out, 
each of the six Branch Chiefs in RMD received "Time Off" awards in lieu of cash. I was 
okay with that part; however (of the six of us) 3 of my peers received 36 hours; 2 
(including a brand new supervisor) received 27 hours; and I received 16. I had no 
reason to view these actions as anything other than punishment. As the Fall of 2012 
came and went, the micro-management got worse. When I agreed to mentor two 
employees in different divisions, I was required, by Cheryl, to submit my mentoring 
plans to her. This was not required of ANY OTFIER MENTOR or ANY OTFIER 
SUPERVISOR. Flowever, this was part of ongoing efforts to marginalize and minimize 
employees who stand up for what is right and call out management when abuses are 
taking p-place. Further, in all of the years that I have been a mentor to other 
employees, I have NEVER seen this done. This was a form of retaliation by Cheryl 
because I would not be "part of the team". Along with my Deputy (Juanita Smallwood) 
and my Labor and Employee Relations Supervisor (Gil Colston), we shared a 
commitment to do business the right (legal) way. We saw ourselves as "gatekeepers" 
responsible for telling people what they needed to KNOW instead of what they wanted 
to HEAR. 

When I returned to Chicago after Christmas vacation on 31 December 2012, 1 was told 
(by Gil Colston) that an attorney in Regional Counsel had told him that Susan Hedman 
had directed Mr. Mathur and Ms. Newton to "get rid of me" because of the problems "I 
created" stemming from the bungled ORA reorganization. While this was hearsay, it 
had sufficient credibility with me that I contacted my counterpart in Region 6 in Dallas 
to ask if his ARA would be willing to let me come for a 120 day detail. As my wife and I 
had been dealing with some serious medical issues for her, I felt that this would serve 
two purposes; one to allow me to help her, and two to give me a break from the 
retaliation and micro-management in Region 5 for a period. The Acting ARA in Region 
6, Ronnie Crossland, stated it was fine with him if it was okay with Region 5. I 
approached Cheryl Newton in January of 2013 and asked if she would consider allowing 
to go on a 120 day detail to Region 6. Her immediate response was "have you 
considered an IPA?" As IPA's were generally 1 to 3 years in length, that was not my 
thought, but I thought it was strange that she leaped right to that extreme when all I 
had asked for was 120 days. I stated that I thought 120 days would be sufficient and 
she stated that she would need approval from Mr. Mathur, but she would support it. I 
left Region 5 for the 120 day detail in Region 6 on 6 February 2013. 

In mid-May 2013, Cheryl again summoned me back to Chicago for my mid-year 
performance review. I found that more than a little disconcerting since EPA policy on 
Performance Evaluations states that my mid-year should have been performed by my 
supervisor in Dallas which, at the time, was Ray Rodriguez (Region 6 HRO). Adding to 
my angst was that she wanted me back in Chicago even after HQ had directed all 
activities to limit unnecessary travel in light of budget issues. I raised those concerns 
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and that I believed that her wanting me to return was because she was considering an 
adverse action on me. She denied this was true and stated that the sole purpose was 
to have a face-to-face review. In response to my question, she "guaranteed" that it 
would be just the two of us in the room. 

On 9 May 2013, 1 had my mid-year with Cheryl Newton. I have provided the 
Committee with a copy of Ms. Newton's Summary and my responses to same. I found 
the general tone to be adversarial and non-productive. She was somewhat taken aback 
when I told her at the end of the conversation that I knew that there was a plan to get 
rid of me. She did not know where I would have gotten that information. I told her 
that I did not need to be micro-managed and that I had been a supervisor, manager or 
e,xecutive longer than she had. I asked if the Region would consider extending my 
detail until the end of the fiscal year, 30 September. She said that she would need to 
get Mr. Mathur's approval but she did not foresee a problem and she would also call 
James McDonald. I went on to say that if I returned in October (2013), that I was 
inclined to ask for reassignment in the Region since I did not trust her or any other 
leader. 

Cheryl and I negotiated a settlement to my EEO complaint in late May 2013. I have 
provided a copy of that settlement to the Committee. In that agreement, I was 
permitted to remain on detail in Region 6 through 30 September 2013. During that 
time, I would be reassigned to "Unclassified Duties" and would negotiate a new position 
before I returned to Chicago. However, I was never moved to "Unclassified Duties". My 
position was advertised (with me still encumbering it) in August 2013 and was filled by 
Ms. Amy Sanders effective early October 2013 (after the shutdown). Ms. Sanders and I 
DOUBLE ENCUMBERED the position (not legal) until 11 January 2014 when I was 
permanently reassigned to Region 6. 

Discussion 7: The Retaliation Continues in Region 6 

I started my detail in Region 6 on Monday 11 February 2013. Ronnie Crossland was the 
Acting Assistant Regional Administrator for Management when I reported for duty. 

Early in the month of April 2013, 1 filed an EEO complaint against my Division Director, 
Cheryl Newton (the first time in more than 40 years of work including 26 years in 
military service) for retaliation. Also in mid-April, I was summoned back to Chicago to 
be deposed in an EEO case for Dr. Carolyn Bohlen. My testimony in that deposition was 
not favorable to Region 5 or to Mr. Mathur which further exacerbated an already 
untenable situation for me. 

Region 6 got their new, permanent ARA, James McDonald, in April of 2013. I had not 
previously known, or met, James McDonald prior to his arrival in Dallas. I had my first 
meeting with him on 27 June 2013 at 3:30 PM in his office. His first words to me were 
"I don't know how you got here or why you are here. I would not have agreed to this; 

I would have done something different, but I was not consulted." (To that effect) I told 
him that I had been approved for the detail to help me deal with some family issues. 

He asked me what I was working on and I shared that I was helping HR with some 
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programs and issues that had previously been agreed to by Ronnie Crossland incident 
to my request for a detail. The overall tone of the meeting was negative and Mr. 
McDonald made it clear that I was not welcome here as far as he was concerned. It 
was at this point that I suspected that he had spoken with Cheryl Newton prior to our 
meeting to find out about me from her. 

In another meeting that I had with Mr. McDonald in September or October of 2013, Mr. 
McDonald asked me when I was eligible for retirement. Suspicious of his motives, I 
responded that I was eligible in December of 2015. My suspicions were confirmed in 
mid-November of 2013 when I was handed a Modification of Settlement Agreement by 
James McDonald which stated, in part, that "in exchange for being permanently 
reassigned to Region 6, under this Agreement Modification, Mr. Tuttle agrees 

to retire from employment with the EPA no later than January 2, 2016 " 

Incident to this reassignment, I was downgraded from GS-15 to GS-14, 
removed from supervisory status, and told that I would "never see GS-15 or 
supervisor status again". This was pure retaliation on the part of James McDonald. 
There was no valid business reason for the downgrade, removal from supervision or the 
other comments made to me. This was further punishment that started in Region 5 
and continued in Region 6 under James McDonald. He is acting as the instrument of 
Region 5's drive to run me out of the Agency and federal employment. I only signed the 
modification in November of 2013 because my only options were to a) sign and hope he 
would reconsider; b) return to Region 5 and the untenable situation there; or c) resign 
from federal service. Choices b and c were not viable options then or now, so I did 
what I had to do for the benefit of my family and me. 

As a result of these actions, I filed a Breach of Settlement with the Office of Civil Rights 
in EPA HQ. James McDonald had no legal right to insert himself into my settlement 
with Cheryl Newton and Region 5. He was not a party to the original complaint and 
should not have made himself a signatory party to the settlement. The letter was 
received by EPA on 01 June, but to date, there has been no response to my allegations. 
This is vintage EPA; dragging their feet until the complainant gives up or is hounded 
into submission. 

Further, during my tenure in Region 6, 1 have had exactly 2 "major" assignments. I 
coordinated an Early Out/Buy Out (VERA/VSIP) program for Region 6. Instead of doing 
the process as it should have been done, I simply put together a proposal package 
based on the input I got from senior leadership and when the approval came back, I 
coordinated keeping track of who applied and who received approval. Following the 
VERA/VSIP, I was originally tasked to guide the Region through a 
reorganization/restructuring/reaiignment. In reality, ail I did was check divisional 
packages to make sure that the required forms were included and that required 
signatures were obtained. Only one of Region 6's Program Divisions included me in 
their process. I was not even included in my own Division's deliberations. Since early 
April 2015, when our divisional reorganization packages were submitted to HQ for 
approval, I have essentially been idled. I am not assigned any work by my supervisor. 


13 



42 


As the Senior Advisor to the Assistant Regional Administ6ratior, I should have a lot of 
meaningful work to do. Instead, I have little to none. 

In my mid-year performance review on 30 April 2015; James thanked me for my work 
on the reorganization and asked where I saw myself fitting with the reorganization 
process going forward. My response was that I have no involvement going forward. 

My part is done. He then asked if I had given any thought to what projects I wanted to 
work on "for the remainder of my time here (in Region 6)". (At this point, I fully 
confirmed that I had "outlived my usefulness" to James McDonald. I worked on the 
two projects because no one else had the knowledge or expertise to do so, and even 
then I really was not allowed to do them as they should have been done.) I told him 
that I had not given it any thought, but I would do so. He wanted to know what I was 
currently working on and I told him that I was assisting the HRO in putting together 
some Standard Operating Procedures to help him manage the HR function and staff (he 
asked me to be his mentor when he was accepted into the Leadership Development 
Program). He concluded by asking if I needed anything from him. I said: "To clarify 
this conversation; are you disinclined to reconsider my settlement agreement?" (Note: 

I have asked three separate times for him to reconsider my settlement modification for 
"forced retirement". Two of those times, he said that he would "revisit" the agreement 
as we get closer to the end. I am now at the 11th hour with nowhere to go.) He 
quickly responded: "lam. Sam wants to flatten the organization. He says we have 
too many people." These statements fly in the face of region 6 taking on at least 1 
person from HQ permanently and another that is supposed to be on an IPA in the Rio 
Grande valley that Region 6 either already has, or will at the end of the IPA, take on 
permanently from HUD. This also does not mesh with the current aggressive recruiting 
effort taking place. Immediately following this meeting, I filed an EEO Complaint 
against James McDonald for ongoing retaliation in a separate action from the Breach of 
Settlement mentioned earlier. It is currently in the informal stage. 

In an ongoing effort to help myself, I have been applying for other opportunities; 
however, I have received no offers to date. On the few interviews where I was told 
references would be checked, I did not receive an offer either. I am loathe to suspect a 
"less than stellar" recommendation, but cannot prove it. 

Although I was, in mid-November 2014, tasked to take over the Reasonable 
Accommodation process for Region 6, there is not a lot of work involved with that. 

Conclusion: 

Based on the evidence submitted to this Committee, I am, without doubt, one of the 
victims retaliated against by senior management officials for providing precisely the 
recommendations and advice that was required of me as the Human Capital Officer and 
for my protected actions in Title VII matters that I was a part of or were brought to me 
as the HCO. 

At this point, I am fighting for my professional life. I do not want to have to retire at 
the end of this year. If that happens, I will not be able to support my family and will be 
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compelled to rely on public assistance. I am 62 years of age. If I were to be 
involuntarily unemployed, it is highly unlikely that I would be able to find other 
meaningful employment at my current level of experience and compensation. I have 
much left to contribute and cannot afford to absorb that serious a reduction in income. 

I should not have to pay this kind of price for doing what I was hired to do and for 
calling out fraud, waste, and abuse. Unless I am able to correct this injustice, I will be 
"forced out" and "the system" (EPA) will have prevailed again. The actions of these 
senior managers has led to an erosion of the Region 5 Human Capital Office whose 
reputation and dependability I had worked hard to restore, an office they view as 
unnecessary, unwanted, and an impediment to how they want to operate. I strongly 
suspect this erosion continues unabated. I can only hope that my story, as presented 
to this Committee, will cause change in how management conducts itself. I know that 
we have many good supervisors and managers because I have met a lot of them; 
however I implore this Committee to act as the catalyst for change and end the 
unlawful and egregious Agency conduct that my colleagues here today, my other 
colleagues that are not here but are dedicated to our mission, and I, have been, and 
are, subjected to on a daily basis. 

Among any recommendations that I might make for your consideration are: 

1. First and foremost, I recommend the committee examine the roles of the Agency 
General Counsels with regard to allegations of Title VII violations and their premature 
involvement in the EEO Complaints process. Government attorneys must be held to a 
higher standard of accountability in enforcing the laws afforded to every government 
employee. If agency officials stopped getting free legal service from their agencies due 
to their titles, then there should be a significant reduction in the number of Title VII 
violations. 

2. We need to do a much better job selecting supervisors and managers. There are 
some that should never be permitted to be in a superior position to any employee; they 
are not suited for management. This is especially important in the Senior Executive 
Service. 

3. We should require a mobility agreement for every supen/isor so that the good and 
effective managers can spread their expertise throughout an organization in addition to 
expanding their own knowledge and skill base. 

4. We should also require supervisors to sign a "Statement of Understanding" that 
clearly says if a person does not perform well as a supervisor or manager, they are 
removed immediately and reassigned at their previous grade and series. 

5. Lastly, I encourage this committee to hold the agency accountable for initiating a 
process that holds all management officials (including the SES) accountable for their 
actions and/or managerial inaction, especially when violations of Title VII laws occur. 
This process should also include issues when settlements are made with regard to 
agency officials. By adopting these recommendations the committee can send another 
strong message that the word "Accountability" applies to everyone, irrespective of their 
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title or position. I believe that this is the level of reform that the American people 
expect from such an Honorable Committee with the power to address these matters 
and implement improvements when senior agency management officials fail to do so. 

In closing, I am reminded of a quote from a late 1980's movie that said "Whenever 
you have a group of individuals, who are beyond any investigation, who can 
manipulate the press, judges. Members of our Congress; you're always going 
to have, within our government, those who are above the law." 

I would like to extend a final "Thank You" to all the members of the Committee for 
affording me this rare opportunity to be heard. 
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Chairman Chaffetz. Thank you. 

Ms. Kellen, you are now recognized for 5 minutes. 

STATEMENT OF KAREN KELLEN 

Ms. Kellen. Chairman Chaffetz, Ranking Member Cummings, 
thank you for inviting me to testify today. I have worked at the 
EPA for 28 years, the last 2 as the president of AFGE Council 238. 
Council 238 is the largest union at the EPA. We represent about 
8,500 employees. 

EPA is an agency of proud and dedicated civil servants with a 
strong work ethic. However, bad management practices have be- 
come routine, causing everyday duties to become stressful and dif- 
ficult. This hinders the Agency’s ability to function effectively and 
efficiently. 

There is a double standard in which the rank-and-file employees 
accused of lesser offenses are often treated harshly, while man- 
agers who bully and harass their employees are rewarded with pro- 
motions and large bonuses. Allow me to present some examples. 

First, I will speak to the aftermath of the testimony before this 
body on the misconduct of Peter Jutro, who was accused of sexually 
harassing multiple female EPA employees. After that testimony, 
EPA held an all-hands meeting with his staff to discuss the testi- 
mony. Staff were encouraged to speak freely, but as information 
was shared, it became clear that EPA senior management did not 
want to hear about the extent of the harassment. They attempted 
to limit the input by stating that Peter was not here to defend him- 
self. Management chose to defend the indefensible rather than ad- 
dressing the serious allegations of misconduct. 

Another incident involves a former employee who had a stellar 
work record and an international reputation in the scientific com- 
munity. Upon her division director’s retirement, her new manager 
was appointed using Title 42 authority. Title 42 positions are in- 
tended for short-term consultants with specific expertise. EPA has 
been using this authority to hire managers. 

Soon after his arrival, the new manager began to harass and 
bully the employee. He cancelled previously approved speaking en- 
gagements at scientific conferences, even though it was part of her 
job and there was no cost to the agency, while allowing the men 
in the office to continue to pursue these endeavors. 

After months of this behavior, she filed an EEO gender claim. 
The manager was not deterred, but was emboldened to try to find 
a way to have her removed from Federal service. EPA searched her 
desk and her email in an effort to manufacture ethical violations 
relating to conference travel and planning activities. EPA then fab- 
ricated charges and proposed to remove her from service. Despite 
the lack of any threat on her behalf, they escorted her out of the 
building with a specially hired armed guard. The employee was 
forced to hire an attorney to defend herself. 

The Agency ultimately reduced the termination to a 2-month sus- 
pension. When she returned to the office, the harassment intensi- 
fied. This employee ultimately found new employment as a full pro- 
fessor with an endowed tenured seat at a major U.S. university. 

Her EEO case went to trial in June of this year. After a 5-day 
trial, the 12-person jury took less than 2 hours to return a verdict 
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in her favor. They found that the Agency had retaliated against her 
and awarded her back pay and substantial compensatory damages. 

It is not easy to fight the full force of the Federal Government. 
This woman had to refinance her home and tap into her retirement 
account to pay for the legal costs. While she prevailed in court, 
EPA lost a valuable employee, and those responsible for this rep- 
rehensible behavior have never been held accountable. 

These are not isolated instances, just specific accounts of system- 
atic breakdown. The Agency has too many managers at senior lev- 
els who regularly bully and harass employees. 

Today, I ask Administrator McCarthy to stand with the good, 
hard-working employees of the EPA and work with the unions to 
address the harassment, bullying, and retaliatory behaviors within 
EPA. 

Finally, I ask the members of this committee to distinguish be- 
tween the very public problems that you are hearing about and the 
vast majority of EPA employees, both staff and managers, who 
want nothing more than do a good job for the American people. 

When the rhetoric about Federal workers as lazy, unproductive, 
or unresponsive to the public is tossed about without consideration 
to the men and women who labor for the government, it demeans 
and demoralizes employees. Please do not paint all Federal workers 
with the brush of a few problem employees. Federal employees de- 
serve the respect of the Nation, not its scorn. They are what keeps 
this country working, day in and day out. 

Thank you. 

[Prepared statement of Ms. Kellen follows:] 
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Written Submission for the Record 

Chairmen Chaffetz, Ranking Member Cummings, thank you for inviting me to testify. I have 
worked for the EPA for 28 years, and I have been involved In some capacity with the union for 18 years. 

I am currently the President of AFGE Council 238 which represents approximately 8500 bargaining unit 
employees at the EPA. There are 14 locals that are part of Council 238. We have a presence in every 
Region of the EPA as well as the offices in Washington, DC, Research Triangle Park, NC, Ann Arbor, Ml 
and Ada, OK. 

I began working for EPA in 1987 as a staff attorney in the Region 3 office located in Philadelphia. 

I subsequently transferred to the Region 8 office in Denver, which is my current home base. I have 
devoted my career to this Agency, whose mission is to protect human health and the environment. EPA 
is an Agency of proud and dedicated civil servants with a strong work ethic. However, over time I have 
seen these same dedicated civil servants become disenfranchised, making the performance of every day 
duties stressful and difficult. Bad management practices have become a cancer within the Agency. A 
cancer that grows unchecked and unmonitored; choking out the hundreds of healthy cells which make 
the organization unable to function effectively and efficiently. 

Life from the Union's Perspective 

I did not set out in my career to be a union leader; a rabble rouser to some, a trouble-maker to 
others, and a savior to a few. I wanted to save the earth. But overtime i learned about Injustices and I 
saw how managers banded together when pressed about certain issues and refused to ever admit that 
one of their own had done anything wrong. Our local union was not very effective when 1 joined it. It 
had one brave sou! running it. A few of us got more involved and we grew an organization that was 
responsive to both employees and managers. I know that some claim that unions are bad because they 
stand up for the troublemakers. It is true that we represent employees in trouble; that is our obligation 
under the law. However, we distinguish between when an employee is having difficulty because of their 
own behavior and when they are having trouble because of their supervisor's behavior, and when it Is a 
bit of both. Our greatest tool is not the grievance, but the ability to speak frankly and with credibility to 
both employees and management. We defend the process, not the behavior. Even employees who 
make mistakes and run afoul of the rules deserve due process, if it is not a criminal matter, then the 
mere process of holding them accountable sends a message to both the offender and to the 
organization as a whole. However, I have not seen the same process implemented with management, 
because there is a serious lack of accountability or transparency at EPA when a manager is the problem. 

Working as a union steward one sees the dirty underbelly of an organization. The steward sees 
the malingering employee and the badgered and beaten employee. We see the great managers who 
truly lead their employees and allow them to grow and excel at their work. We also see the managers 
who move from organization to organization leaving a trail of broken careers and stifled potential in 
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their wake. Over the years, \ have watched as the bad managers became entrenched in the organization. 
Treating employees badly has become accepted - and rewarded - behavior. 

When one hears about the abuses that have occurred, it is easy to think that there are more 
problem employees than good employees. But that is not the case. The vast overwhelming majority of 
EPA employees are dedicated public servants, committed to providing high quality work, and good value 
to the tax payers. Unfortunately, problems within the management ranks have not been addressed, 
allowing rampant abuses by many managers. Senior management's unwillingness to hold fellow 
managers accountable has sent a clear message that this type of inappropriate behavior is acceptable at 
the EPA. 


In my time as a union representative, ! have come to know three types of problem employees: 

1) untruthful or corrupt employees who are Just trying to game the system (the porn watcher), 2) those 
unable or unwilling to do their job at an acceptable level of performance (includes people with 
disabilities who need reasonable accommodations), and 3) bullies. Every organization has some of these 
types of employees and deals with them with varying amounts of success. From the rank and file 
perspective, we work with the employees who are challenged on one of the above. With regard to 
bullies, staff level employees tend to be the bullied rather than the bully. 

I set down this path because of the inequities of the system, as implemented at the EPA. Rank 
and file employees are held accountable for bad behavior, but senior managers exhibiting the same 
behavior are rewarded by promotions, awards, and sometimes expensive training courses that do not 
address the management failing. 

Hold Everyone Accountable; Don't Waste Limited Agency Resources and Punish Everyone for the 
Failings of a Few 

Since John Beale, the high level EPA official who claimed to work for the CIA, the Unions have 
seen a change in how the Agency manages its workforce. For example, management has definitely 
stepped up its enforcement of time and attendance issues for staff level employees. I have seen more 
Instances where long time underperforming employees are being held accountable, However, we also 
see some managers using this new focus as another way of harassing their employees. Significant time 
and resources are now spent on time and attendance. 

Meanwhile, we have not seen the same level of attention placed upon the behavior and 
activities of senior leadership. I, and my colleagues In the Union have observed inappropriate behavior 
in management tolerated and rewarded for those of a certain grade level or those with the proper 
status within the Agency. I am not talking about minor infractions of the many rules of the Agency. 1 am 
talking about managers who are corrupt and taking advantage of the system. Managers who are 
incapable or unwilling to do their jobs of managing employees and probably the worst of the problems, 
bully managers, who harass and undermine their employees without ever facing any consequences, i 
have examples of these types of situations that have gone on for years, which we have brought to the 
attention of senior management, and not been addressed. It's frankly not true to say the Agency lacks 
tools to address mismanagement issues, the tools and procedures exist, for whatever reason, they are 
not used. 

Management issues 

Title 42 Appointments: Title 42 of the United States Code (USC) Section 209 (f) - (h) gives 
statutory authority to the Public Health Service and the Surgeon Genera! to hire consultants, scientists, 
and engineers at much higher pay than allowed under Title 5. 
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!n a single sentence under an administrative provision of Public Law 109-54 the Environmental 
Protection Agency's Office of Research and Development (ORD) was first granted the authority to make 
up to 5 appointments per year using 42 DSC Sec 209, even though this statute does not cover EPA. 
Funding for this provision was extended through fiscal year 2015 when the Department of the Interior, 
Environment, and Related Agencies Appropriations Act of 2010 (H.R. 2996) was passed by the House. 

ORD has used this authority, intended to lure the best and brightest scientists and engineers as 
short-term consultants, to hire managers. By using this authority, EPA bypasses the usual pay levels for 
managers and can pay these managers between $200,000 and $300,000 per year. AFGE has been 
pointing out this misuse of the Title 42 program since 2009, without success. The number of Title 42 
appointments within the EPA now stands at about 20, with authority for up to 50 and plans to use this 
authority to hire additional laboratory managers. 

Recently Congressman Michael C. Burgess, M.D, proposed, and the House passed, an 
amendment to the 2016 Interior appropriations bill that would bar the EPA from hiring and 
compensating employees under the Title 42 special pay designation. 

Lack of Management Accountability; My union colleagues and I know of problem managers 
throughout the Agency. These are not unknown or hidden problems. These problems have been aired 
but continue to be ignored. I present a few of those examples here today, there are many more that 
could be provided given the widespread management issues at EPA. 

First there is the manager who was the subject of letters to the Inspector General, and to 
members of Congress, pointing out examples of the misuse of funds, utilizing staff to perform 
maintenance work on his house and tutor his children, and a long pattern of storing and using alcohol in 
his government office (with evidence of such provided in photographs). Out of fear of reprisal, which 
was a common management practice by this person, the accusations were made anonymously. Of all 
the charges, only the alcohol violations were substantiated by the IG. Did he lose his position? No. He 
was sent off to a much smaller EPA office, where he retained his Senior Executive Service (SES) salary 
while only managing a skeleton staff. Where is he now? Working in the Office of the Administrator. 

When the IG investigates the same person repeatedly, and no one but their management chain 
can see the results, ultimately, employees refuse to speak with the IG because doing so does not help 
address the issues. Employees are also afraid to speak to the IG due to an extreme fear and bullying. 
Too often when employees voice concerns about a manager, the end result is moving the manager to 
another location until the issue gets stale and then moving them back into senior leadership the first 
chance they get. 

Then there is the high ranking SES official who was found to be selling diet pills out of her office, 
hiring her family members, and rewarding those same family members with large bonuses. The union 
has obtained information indicating that she is currently on extended paid administrative leave while 
she challenges her termination. When rank and file employees are terminated, their paychecks stop. 

Worse, there is a double standard in which employees accused of lessor offenses are treated. 
Employees who are single mothers suffer adverse consequences for being 5 to 10 minutes late. 
Employees with documented mental or physical conditions are subjected to harassment by their 
supervisors over their use of leave, sometimes being driven out of the Agency, even though they may 
have a reasonable accommodation in place. Managers so obsessed with what they term "excess use of 
the bathroom" that they sit in giass walled conference rooms all day counting how many times that 
employee uses the restroom. 
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These issues do not only affect EPA employees. Similar issues exist in other federal agencies and 
employees are not willing to blow the whistle on bad behavior and practices out of fear of reprisal. 
Therefore, I bring to your attention the importance of permanent federal employees' due process rights. 
Under current law, federal employees are entitled to 30 days advance written notice, notice of specific 
instances of unacceptable performance, seven days to respond orally and in writing to furnish affidavits 
and other evidence, and a right to a review of termination by the Merit Systems Protection Board 
(MSBP). Employees must feel that they will be protected against reprisal if they bring attention to 
unethical issues within federal agencies. The tools afforded them through the current system of federal 
employee due process must be retained or whistleblowers will be silenced. 

era's Biggest Problem is Bullying -- What is Bullying in the Workplace 

By far, the biggest problem within the EPA is how it handles bullies and bullying behavior. I am 
not talking about a demanding manager, a bully Is much more damaging to the workplace and 
individuals. 

Bullying is characterized by its intensity, repetition, duration and a power disparity.^ It has also 
been defined as "repeated, health-harming, mistreatment of one or more persons (the targets) by one 
or more perpetrators that takes one or more of the following forms; verbal abuse; offensive 
conduct/behaviors (including nonverbal) which are threatening, humiliating or intimidating; work 
interference - sabotage- which prevents work from getting done."^ 

More than a third of all Americans will become the target of a bully during their career. 
Approximately 1 in 10 people are being bullied at any one time. Nearly half of all employees experience 
bullying either by becoming a target or observing the bullying behavior in the workplace. What is almost 
more disturbing is that 80% of that bullying is legal.^ Because of the power differential in the workplace, 
about 72% of bullies outrank their targets. And because of the insecurities that often drive the bully, it is 
often "the least skilled that attack the best and the brightest workers because of perceived threat."'* 
Bullying has a negative impact on the work environment, not just for the target, but for those observing 
the behavior and on the general work environment. 

Targets of bullying behavior suffer a variety of negative physical and emotional symptoms. They 
report chronic stress and a decrease in self-esteem and mental performance, and emotional strength. 
They report more depression, alcohol and drug abuse, posttraumatic stress and even suicide. They 
often suffer from high blood pressure and increased risk of coronary heart disease. Witnesses and 
bystanders also suffer from increased stress and are more likely to quit their jobs than employees not 
exposed to this behavior.^ 

The top 10 tactics adopted by workplace bullies (as reported by bullied targets): 

1. Falsely accused someone of "errors" not actually made (71%) 

2. Stared, glared, was nonverbally intimidating and was clearly showing hostility (68%) 


Adult Bullying; A Nasty Piece of Work: Translating a Decode of Research on Non-Sexual Harassment, 
Psychological Terror, Mobbing, and Emotional Abuse on the Job, Pamela Lutgen-Sandvik, PhD, 2013 
(hereinafter PLS). 

^ Workplace Bullying Institute, information cited available at; http://wvAv .w or kpiac pbu!iv [n s.ors:/ 
(hereinafter WBI). 

’ WBI. 

" WBI. 

5 ni c 



51 


5 


3. Discounted the person's thoughts or feelings {"oh, that's silly") in meetings (64%) 

4. Used the "silent treatment" to "ice out" & separate from others (64%) 

5. Exhibited presumably uncontrollable mood swings in front of the group (61%) 

6. Made up own rules on the fly that even she/he did not follow (61%) 

7. Disregarded satisfactory or exemplary quality of completed work despite evidence (58%) 

8. Harshly and constantly criticized having a different 'standard' for the Target (57%) 

9. Started, or failed to stop, destructive rumors or gossip about the person (56%) 

10. Encouraged people to turn against the person being tormented (55%).^ 

Targets also suffer from not being taken seriously when they make complaints. Especially in the 
early stages of bullying, the target is often labeled as a trouble maker or overly sensitive or the problem 
is just dismissed as an interpersonal dispute. "Bullying terrorizes, humiliates, dehumanizes, and isolates 
targets. It draws attention and energy away from, and interfere with task completion."^ 

Because the employer establishes working conditions, including hiring, rewarding, assigning 
work, etc., the agency is ultimately responsible for creating a "bullying-prone" environment. There are 
various ways in which this environment is created, but it is sustained by management's response to 
bullying, "if positive consequences follow bullying, the bullies are emboldened. Promotions and 
rewards are positive. But it is also positive if they are not punished. Bullies who bully others with 
impunity become convinced they can get away with it forever. They will continue until stopped."® 

The EPA management bullies and the senior managers responsible for their behavior, create a 
truly toxic and demoralizing situation for many employees; a work environment where bullies and 
stealth harassers get to overpower and threaten employees daily, impacting productivity, morale, and 
the health and welfare of employees. 

Examples of EPA's Management Bullies and existing Tools to Address Them. 

! spoke with an employee who was targeted by her management for discipline and removal 
despite her stellar work record and Impeccable reputation in the scientific community. When her 
previous long-time Division Director in this office retired, EPA's Office of Research and Development 
decided to fill that position with a Title 42 position, rather than using the regular hiring and promotion 
process. Although Title 42 positions are intended for short term consultants with specific expertise, the 
person hired actually had no prior experience as a Division Director and had little experience in 
managerial roles. He immediately began bullying an internationally recognized and respected PhD 
scientist, who was the only GS-15 female scientist at her laboratory. After months of this behavior and 
repeated attempts to remedy the situation, the employee filed an EEO gender claim against this 
manager, This did not deter this manager, as he enlisted his subordinate manager and instead 
intensified the harassment by searching through her desk and emails in an effort to find a basis in which 
to remove her from federal service. 

After EPA completed its "investigation", the Agency issued a proposed notice of removal and 
escorted her out of the building with an armed guard hired specifically for this purpose, thus sending a 
strong message to other employees in the laboratory. The charges consisted of a variety of 
manufactured ethical violations, mostly relating to scientific conference travel and her work in planning 
scientific conferences (an action required in her performance agreement with the Agency). She and 


^ From the WBl 2003 Abusive Workplaces Survey. 
^PLS, p. 88. 

“ WB!, How Bullying Happens. 
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others in the office had been conducting business in this manner for years, with no indication that there 
were any ethical issues. She was never informed about a problem prior to the effort to remove her from 
her position. She was placed and remained on paid administrative leave for 6 months. The employee 
was forced to hire an attorney to defend herself in the action. The Agency ultimately reduced the 
termination to a two month suspension, which she served. 

When she returned to the office, the harassment intensified. Within a week of returning, the 
Title 42 Division Director cancelled her research project, and redirected funds from that project. This 
despite the fact that the project in question was a high priority for the Agency, had been in process for 
several years, and had several clients, contracts and grants that were dependent upon its completion. 
Despite reassurances that she would be able to complete her research by the end of the fiscal year, the 
manager refused to approve any of the employee's publications necessary to complete the projects. 
Management also scheduled bi-weekly "progress" meetings, normally done for employees who have 
performance issues. None of the charges against her related to her performance. 

All attempts to settle her EEO claim were rebuffed by EPA management, including efforts to 
allow her to work under different managers. This employee ultimately found new employment as a Full 
Professor with an endowed, tenured seat at a major university. But she continued her EEO action 
against the Agency which now included a charge of retaliation. She finally went to trial in June of this 
year, more than 3 years after she filed her EEO claim. After a 5 day trial, the 12 person jury came back 
with a verdict in her favor for retaliation in less than 2 hours of being charged. They found that the 
Agency had retaliated against her and awarded her back pay and substantial compensatory damages. 
The judgement in her favor also allows her to seek the payment of nearly $350,000 in legal fees and 
expenses. The Agency is currently contemplating an appeal of this decision. 

It is not easy to fight the full force of the federal government. She had to refinance her home 
and tap into her retirement account to pay the legal costs that she has had to pay to pursue this action. 
For many people at the lower grade levels, that is not an option. In this case the employee prevailed 
against the Agency. However, EPA had already tost a good employee to another entity and the 
managers responsible for this reprehensible incident have not been held accountable for their behavior. 

In other examples the AFGE local Is cautiously optimistic that senior agency leadership will 
resolve instances of agency mismanagement. This involves a SES level manager with erratic and abusive 
behavior for more than 20 years while reassigned to multiple EPA locations. He routinely uses bully 
tactics against numerous staff to undermine the highest performing in the office, which has forced many 
staff out of the office over the years. While management has worked with the local to resolve this issue, 
and has acknowledged the problem with the manager, the solutions proposed to date are ineffective 
and unlikely to succeed. However, the local remains committed to working with EPA management to try 
to resolve this situation. 

Another local president recently identified 29 instances of bullying within their location during 
the last year. Most of these involve supervisors bullying employees. In only one instance was the 
supervisor removed from their position. 

Additionally, the Union has observed that EPA prefers to move their problem managers to a new 
location, rather than addressing (or even documenting) the problems arising from their behavior. 
Providing a bully with more employees to target is clearly not a resolution to the unacceptable behavior. 
As shown in the situation above, the Union has observed situations where employees raise management 
bully issues to the Union and/or to senior management, and instead of addressing the bully, senior 
management closes ranks around the bully, protecting him or her. This elevates employees' fear of 
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retaliation via more bullying, or even w/orse, physical violence against the target by the bullying 
manager. 

I have worked with some employees, who struggle with some basic components of their jobs. 
Often this goes on far too long before management addresses the issue. And when an employee who 
has been doing the same job for 10 years is told that his work in inadequate, it is not treated as a 
performance problem, but as a conduct problem. This approach ignores management's failure to take 
the appropriate corrective action involving the employee's performance, and inappropriately makes the 
issue one that is incorrectly categorized as willful misconduct. Again, management's failures are laid at 
the feet of the employee. Should that employee be held accountable? Yes, but someone has to tell him 
he has performance issues and try to correct his behavior before it turns into a conduct issue. 

Contrast the situation with the Union's experience with problem managers. Managers for many 
years that are either incapable or unable to manage without harassing and undermining his or her 
employees. When senior management finally tries to address the problem do they treat it as a conduct 
issue? No, it is a performance problem and the solutions include: (1) transfer the bully to another 
geographic location; (2) promote the bully to a more senior position; (3) send the bully to an expensive 
unrelated training course (often costing the agency $5,000 to $20,000); (4) pay the bully SES bonuses of 
thousands of dollars each year; (5) provide opportunities for travel out of the office to bullies; (6) "fix" 
the management problem by targeting the employee by moving or forcing employees out of the office; 
and (7) appoint known bullies to new candidate selection panels. EPA managers are held to a lower 
standard of behavior than the employees. 

When the Union pushes management on these Issues they indicate that they don't have enough 
information to remove SES employees. This despite the fact that SES rules dictate that an SES employee 
can be removed from his/her position for even one unsatisfactory rating, And contrary to standard 
practice, SES ratings can be held more than once per year’’, and supervisors of bullies should do just that 
when they have a bully, the targets of bullies and the dysfunctional office unit should not have to wait a 
year or more for resolution, However, it is hard to call someone unsatisfactory when the agency 
continues to award significant bonuses in the thousands of dollars to bullies, despite the upheaval in an 
office. Evaluation of a SES manager must follow OPM's requirements, which include five critical 
elements and performance requirements.^® The use of bully tactics by a SES manager is clearly not 
consistent with the criteria in the critical element "Leading People", which requires SES managers 
"[pjrovides an inclusive workplace that fosters the development of others to their full potential; allows 
for full participation by all employees; facilitates collaboration, cooperation, and teamwork, and 
supports constructive resolution of conflicts" and "jejnsures ... that employees receive constructive 
feedback." Given the bully culture in EPA, those criteria are not applied to SES managers. It is also 
difficult to attack the problem of bullying, which by its nature occurs over a long period of time, when 
management fails to document earlier problems and the SES rules on performance systems only allows 
consideration of actions during the previous year. 5 U.5.C. § 4303(c). Finally, 0PM requires that each 
agency establish a Performance Review Board that is to make written recommendations on annual 
summary ratings to the appointing authority on the performance of senior executives. So, the system 
already has a group of peer individuals to police its own, but EPA's Board does nothing about their 


The minimum period of performance that must be completed before a performance rating can be given in 90 
days. 

0PM SES Appraisal System (available at; https;//www.opm.gov/policy-data-oversight/senior-executive- 
service/basic-appraisal-system/), 
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fellow bullies. What we lack is not a system that allows for accountability, but an unwillingness, at the 
highest levels of the Agency to hold their colleagues accountable for their behavior. 

EPA has a variety of policies in place that address workplace behavior (e.g., Workplace Violence 
Policy) and AFGE is currently negotiating a new Anti-Harassment Policy with EPA. While these policies 
set out standards and procedures to address bullying, none of them will achieve the desired results until 
all senior level managers are held to these standards. It is also very difficult to get targets to speak up 
about their experience because they fear retribution or being forced out of jobs they love, as others 
have before them. And when one learns that only a small percentage of employees' efforts to push 
back on bullies is successful, it becomes clear why the behavior is so entrenched. 

At EPA, we have had so many high level managers who have bullied employees for so many 
years without ever suffering any adverse consequences (based upon their steady career rise and other 
rewards), that it is no wonder that the behavior is taking hold at lower levels in the agency. 

The Process for Disciplining and Firing Employees is Not Broken 

Under current law and regulations, management has the tools to hold employees accountable, 
up to and including removal from federal service. If you looked at the numbers in an organization one 
would surmise that it is easier to remove someone from a staff level position than from a management 
position. However, the process is not that different. Employees need to be notified of the proposed 
decision and have 30 days to respond to the notice. Once the final decision is made, employees have 
recourse to the MSPB for review of such decision 

When rank and file employees go through this process, they may be allowed to continue to 
work, or they may be put on administrative leave during the 30 day time frame, if there are reasons they 
cannot be allowed to work during the process. However, once the final decision is rendered, employees 
must bankroll their own defense, while no longer receiving a pay check. 

AFGE is demanding that the good managers of EPA, of which there are many, step up and hold 
these other managers accountable for their behavior. We challenge the Agency to take stock of its 
career leadership. Some will need to be removed from their positions because of long-term damage to 
the organization. Some, may be candidates for training or coaching to be better managers (just as some 
employees need more training and/or coaching to be the best they can be). Some people who have 
moved into management for the pay grade, but are unable or unwilling to take on the very difficult job 
of managing people, may need to move back to a staff level position, where they often thrived. Finally, 
like some employees who elected to leave the agency rather than be fired, some managers may make 
the same choice. There are rules and procedures in place now the agency can follow to correct the 
mismanagement and bullying culture. 

Employee Viewpoint Survey: Employee Engagement and Identifying Ways to Repair EPA 

0PM has been conducting the Employee Viewpoint Survey for many years. It is time for us to 
look realistically at this data and use it to fix our ailing organization. 

Let's first look to the 5 highest percent positive Items. 

• When needed ! am willing to put in the extra effort to get the job done. 96% 

• In the last 6 months, my supervisor has talked with me about my performance. 77% 

• 1 am constantly looking for ways to do my Job better. 90% 

• The work that i do is important. 90% 

• How would you rate the overall quality of work done by your work unit. 82% 
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From the way federal workers have been treated in the press lately, one would think that ail 
federal workers are slackers, who don't care about their work. But in reality most federal employees are 
proud of the work they perform. They are always looking for better ways to get work done. However, 
with fewer people and shrinking budgets, but an increasing workload, it gets harder and harder to keep 
those high performing employees at the Agency. Next time you hear about a problem or a mistake in 
the federal government, please keep in mind that for every mistake, federal workers complete millions 
of tasks correctly, including all the mundane and important tasks that keep our country functioning as a 
mostly orderly society. 

Lately, 0PM has focused a lot of attention on what they cal! the employee engagement 
elements of the Employee Viewpoint Survey (EVS). The factors used in the EVS employee engagement 
index are similar (maybe modeled after) to the principles laid out in First Break All the Rules (FBAR). A 
book that surveyed over 80,000 managers and over 400 companies to understand what great managers 
do differently. 

FBAR's Gallop survey of employees focused on 12 questions to measure employee satisfaction 
and related it to productivity. The author's following statement rings true to me: "Perhaps the best 
thing any leader can do to drive the whole company towards greatness is, first, to hold each manager 
accountable for what his employees say to these twelve questions, and second, to help each manager 
know what actions to take to deserve "Strongly Agree" responses from his employees. 

FBAR specifically focused on 6 items that are the strongest links to the most business outcomes. 

1. Do I know what is expected of me at work? 

2. Do I have the materials and equipment I need to do my work right? 

3. At work, do I have the opportunity to do what I do best every day? 

4. in the last seven days, have I received recognition or praise for doing good work? 

5. Does my supervisor, or someone at work, seem to care about me as a person? 

6. Is there someone at work who encourages my development? 

There are clearly resources readably available to senior EPA management to address the 
mismanagement issues. 

Solutions 

How do we fix the problems within the EPA, and are likely present In many other organizations 
within the federal government? First, I must note that this is not a Democrat or Republican problem. 
This problem started long before the current administration and will continue into the next, unless we 
find a way to hold the senior career staff accountable for managing managers. 

One place to start would be to order GAO to conduct a study of bullying in the federal sector. I 
believe that the EPA is not the only government entity with a bullying problem. The federal sector is 
often criticized for instances of rude or bullying behavior reported by the public. While I believe that 
these instances are the exception rather than the rule, we cannot discount these reported incidents. 
When bullying behavior is accepted and tolerated within the management structure of an organization, 
one might expect that some employee would adopt that "acceptable" behavior in their approach to the 
public. If we want a more civil federal government, then we need to start treating all of our federal 


First, Break All the Rules, What the World’s Greatest Managers Do Differently, Marcus Buckingham & Curt 
Coffman, 1999. 

'' FBAR p. 36. 
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workers with respect and dignity. Such a study should focus not only on agencies like ours with a 
bullying culture, but agencies that do not tolerate bullies, so that we all can learn from them. 

i am asking you today to assist AFGE in holding EPA management accountable for their behavior. 
First, we are asking for an independent review and investigation of all information gathered by the 
inspector General, and/or internal EPA investigations of allegations of illegal and improper activities by 
EPA Senior Executive Service officials and all other levels of management. We further request that, as a 
matter of transparency and full disclosure, the results of this investigation be released to the public. 
Based upon the findings, the Agency should be required to address areas of impropriety, bullying, and 
violations of civil service law. 

But there is more that can be done immediately, within the EPA and other federal agencies. It is 
simple, but it is not easy. It starts by having the people at the top, pay attention to the concerns of the 
people they supervise. Managers need to listen for the rumblings of a workforce. People talk. 
Workplaces talk. One just has to listen and sift through the grumbles and the difficult people, to hear 
when a manager is causing a stir in the workforce. Frequent departures of employees from a particular 
unit is a good sign that there is a problem with a manager. The union can be a great asset within an 
organization, because we hear the rank and file employee's concerns first hand. 

AFGE has listened to employees concerns and communicated these entrenched problems up to 
senior leaders. The higher one goes up in the chain of command the harder it is to hear the concerns of 
the workers. At a certain level, one only hears the voices of their inner circles. And sometimes, the 
inner circle may only be telling them what they think they want to hear. EPA's unions want to truly 
partner with Agency management to improve the workplace for all employees. 

Another way to learn what is happening in an organization is to put a feedback loop in place that 
allows staff level employees to anonymously voice their opinions on how managers are performing their 
job of managing employees, The Agency periodically conducts 360 degree management reviews, but 
frequently allow the manager to select who they want to rate them. Senior management cannot 
effectively manage other managers if they do not receive input from the staff who work for that 
manager. 


I believe the first step to solving our problems is to address the senior management level issues. 
People at high levels within the organization who have acted in an inappropriate manner for far too long 
without consequences. Alt employees, at all levels of the organization, need to see that there are 
consequences, whether it is because you cannot perform your work or if you bully other people in the 
office, Until senior leaders are held accountable, the EPA will not be able to lay out a new framework 
for efficient and effective operations. The Agency likes to issue rules of behavior and conduct and Anti- 
harassment policies, But when they are only applied against the rank and file workers, it does not send 
the right message. The double standard of accountability cannot continue at the EPA. Moreover, the 
time and resources wasted in the dysfunctional work units managed by bully managers, and abuse and 
impacts to employee's health and well being (including significant medical costs) is a culture that EPA 
must end. We see each EPA Administrator find and allocate significant time for her/his "priority" policy 
projects, while neglecting to ensure employees are treated with respect. 

EPA needs to recreate its culture of respect for all employees. Holding employees of all rank 
and status accountable for their behavior, but remembering that we are all human. As such, people 
work differently and personal problems can impede even the best performer’s work at times. The 
Federal government likes to call itself the "model employer". I believe that EPA can meet and exceed 
that standard. 
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A recent article in the Government Executive discussed the role of HR in the federal 
government. The author notes that "industry also has learned -in a supportive, healthy work 
environment people look forward to their workday and the sense of achievement when their 
contributions are acknowledged and valued."^^ 

This is even more important during these times of brutal budget cuts, and increased scrutiny of 
employee behavior. ! ask the Members of this Committee to distinguish between the horror stories that 
you hear about those few problem employees and the vast majority who want nothing more than to be 
able to do a good job for a decent wage. The employees of the ERA do not make policy. They are regular 
American's doing their jobs and caring for their families. When the rhetoric about federal workers as 
lazy, unproductive or unresponsive to the public is tossed about without consideration to the men and 
women who labor for the government, it demeans and demoralizes employees. Please do not paint all 
federal workers with the brush of a few problem employees. Federal employees deserve the respect of 
this nation, not its scorn. They are what keeps this country working day in and day out. 


Let's Demolish HR and Start Over, Howard Risher, Government Executiv e. 
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Chairman Chaffetz. Thank you. 

I now recognize myself for 5 minutes. 

What I would like to do is talk specifically about the case with 
Intern X, as we are referring to her. Please, I admonish members, 
the people on the panel today, do not use this person’s name. 

Paul Bertram was accused of harassing several women over the 
course of time, and specifically I want you to give me your first- 
hand account of what she went through. What do you know specifi- 
cally about this case involving Paul Bertram? What was his his- 
tory, and what happened specifically to this intern? What was your 
findings, your personal involvement in that? 

And we’ll start with Mr. Harris. 

Mr. Harris. My personal involvement is that I was contacted, I 
believe, right around sometime in May — I am sorry, March. She 
had spoken with another young lady, Ms. Deborah Lamberty, 
whose statement you read, and told her get in touch with me, be- 
cause she did not feel like anything was happening. When she got 
in touch with me, I made several appointments to see her, took her 
the necessary documents. We discussed what was to take place, 
what had taken place. I recorded everything. I then contacted my 
director, Carolyn Bohlen, and then we proceeded from there. 

Emotionally, mentally. Intern X was a wreck. It bothered her. 
She was strong. She did prevail. She kept saying to me: I just want 
it to stop. How do I get it to stop? 

She contacted an individual who was the lead person, or who was 
supposed to have been addressing the issue, and she did not hear 
back from them for 3 weeks. And during this 3-week period, other 
incidents still occurred. She also continued to let the supervisor 
know, who also took no action. 

At that point my advice to her: You might have to file something 
in order to get them to do the right thing. 

Chairman Chaffetz. And what happened? What ultimately hap- 
pened? 

Mr. Harris. I spoke with her about what it would take to file 
something. She said she just simply couldn’t afford it. Her and her 
husband — I believe that was her husband at that time — were just 
getting their lives together. They both were in graduate school. 
They just did not have the money to pursue anything. 

Chairman Chaffetz. Why couldn’t she do anything internally in 
the office, I mean, make a complaint? 

Mr. Harris. She did make an informal complaint. 

Chairman Chaffetz. But what happened? They just moved the 
cubicle, that is all they did? 

Mr. Harris. Yes. They moved her cubicle first. When we got in- 
volved in the OCR office, we said: Wait a minute. That is not the 
way you do this. You move the aggressor, not the intern. 

Chairman Chaffetz. When you say moved the cubicle, like how 
far? 

Mr. Harris. Originally they moved, I believe, it was four cubicles 
down. 

Chairman Chafeetz. So that was going to solve the problem, 
move it four cubicles down? 

Mr. Harris. Yes. And we insisted: No, move him to another floor. 
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Chairman Chaffetz. Dr. Bohlen, what was Paul Bertram doing 
to this intern? 

Ms. Bohlen. To my knowledge, he was touching, groping her, 
kissing her, and she was feeling very uncomfortable by his ad- 
vances. She had asked him to stop, and he continued to do it. And 
Dr. Bertram’s advances were well known by management, and they 
had just been going on for years. 

The intern, along with two other ladies, came to my office, along 
with Mr. Harris, to report the situation. They were very upset, all 
of them. What they finally did was to give a number of testimonies 
to us. Mr. Harris and I prepared a 12-page summary document and 
prepared it for the human capital officer, the Office of Regional 
Counsel, as well as Mr. Mathur. And we gave the allegations, the 
persons who were involved, the comments that were given, and we 
gave recommendations. 

Chairman Chaffetz. And what happened? 

Ms. Bohlen. Mr. Mathur was irate with Mr. Harris and myself 
for writing up the 12-page summary. He questioned us and shouted 
and yelled at us, intimidated us, and said: Why did you report this 
to headquarters? Mr. Harris stated to him that it is the procedure 
to report sexual harassment and discrimination claims to head- 
quarters. Mr. Mathur banged on his desk, pointed his finger, and 
said he was not interested in hearing the EEC, and he used and 
expletive when he referred to it. 

Chairman Chaffetz. What is Mr. Mathur doing now? 

Ms. Bohlen. He has retired. 

Chairman Chaffetz. What happened to Paul Bertram? 

Ms. Bohlen. Paul Bertram, to my understanding, retired. But he 
was seen in the building several times for several months after 
that at meetings, at various meetings. So I can’t tell you exactly 
why he was there, but it looked suspicious. 

Mr. Harris. Mr. Chaffetz, may I make a comment on what Dr. 
Bohlen said? 

Chairman Chaffetz. Yes. 

Mr. Harris. The Agency, especially direct level supervisor, Mr. 
Paul Horvatin, they were going to issue a reprimand again to the 
same guy, despite the fact they had known all these years and had 
all these accusations against him. Once we stepped in and met 
with Mr. Mathur, myself and Dr. Bohlen, said you can’t do this, 
you have got to do the right thing and elevate this to more than 
a reprimand, only then did they move to remove him. 

Chairman Chaffetz. How many previous reprimands had Dr. 
Bertram had? 

Mr. Harris. According to the witness statements that I remem- 
ber and observed, there were three to four. 

Chairman Chaffetz. Thank you. 

I now recognize the ranking member, Mr. Cummings. 

Mr. Cummings. Thank you very much, Mr. Chairman. 

As I’ve listened to this testimony, it is, indeed, very alarming. 
But having practiced discrimination law when I first came out of 
law school back in 1976, it does not surprise me. 

To all of you, to Mr. Harris, to Ms. Bohlen, to Mr. Tuttle, first 
of all, I want to thank you for standing up for what you believe to 
be right. My favorite theologian says that it is what you do when 
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you are unseen, unnoticed, unappreciated, and unapplauded that 
matters the most. And I am sure that you all have stood up in 
many instances where you were not applauded, as a matter of fact, 
you got slapped for doing the right thing. 

Mr. Tuttle, the idea that you have been basically forced out of 
the Federal Government, I mean, is that a fair statement? 

Mr. Tuttle. Yes, that is essentially correct. I was handed, as 
part of what could have been and should have been a routine reas- 
signment to Region 6, I was handed a modification to my original 
EEO settlement agreement that stated in part, and as I said in the 
record, stated in part, in exchange basically for being permanently 
reassigned to Region 6, I agreed to voluntarily retire no later than 
December 31 of 2015, and that EPA is authorized to initiate the 
documentation to indicate that. 

Mr. Cummings. Let me say this, that as I listened to the testi- 
mony, one of the things that is being said that is not being said 
is that when you all are being retaliated against, that means that 
you cannot do the job that we are paying you to do. Come on now. 

Mr. Harris. That is correct. 

Mr. Cummings. You can’t do the job that we are paying you to 
do. Your effectiveness and efficiency is diminished. So that is a 
double whammy. Not only do you suffer, but the taxpayers can’t 
get what we are paying for. And so that is why I am so appre- 
ciative of what you have tried to do. 

And one of the things that is just bearing into the DNA of every 
cell in my brain is the idea, Mr. Harris, that back in 2000 you were 
making the same types of statements, I guess. 

Mr. Harris. That is correct. 

Mr. Cummings. In 2000. Which means that over the course of 15 
years, over and over and over again, obviously there have been 
folks who have been damaging people, harming them, and then 
moving on, or being promoted. Is that right? Is that a fair state- 
ment? 

Mr. Harris. Yes. 

Mr. Cummings. Now, back to you Ms. Kellen. I am glad you said 
what you said the way you said it, that we have a way up here 
of maligning Eederal employees over and over and over again. But 
the fact is that we have some folk who are not doing the right 
thing. But you said something that is very powerful. You said the 
management gets rewarded. Am I right? 

Ms. Kellen. Correct. 

Mr. Cummings. But on the other hand, the rank and file, the 
folks getting up at 6 o’clock in the morning, giving their blood, 
their sweat and their tears, they get messed over. Am I right? 

Ms. Kellen. Absolutely. 

Mr. Cummings. We are better than that. We are. 

Now, Dr. Harris, Ms. Bohlen, Mr. Tuttle, I am very concerned 
about the allegations you raise, especially your claims that you 
were retaliated against for investigating this activity. Now, I un- 
derstand that we have not investigated your claims yet, we haven’t 
talked to your managers to get their responses, and we haven’t re- 
quested any documents that would shed light on your claims. I 
hope we will do that soon. As I said to the chairman, I think we 
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need to have the IG to look in this because this stuff is culture. I 
mean, you got to dig deep. 

In Baltimore, we had a situation where we had some concerns 
about our Police Department, and I asked for a patterns or practice 
examination. You know why? Because I knew that in order to deal 
with the culture, we had to dig deep. I mean, you cannot just leave 
this on the surface, because what will happen, Mr. Harris, is that 
you will be here, God willing, 15 years from now making the same 
allegations with more victims having fallen by the wayside. 

Mr. Harris. That is correct. 

Mr. Cummings. What a waste of taxpayer dollars. But more im- 
portantly, what harm comes to people who are simply trying to 
walk into their destiny? And it is sad. We are better than that. And 
I thank you for what you are doing. 

But let me go on just 1 more minute. I want to ask you about 
the recommendations you made in your testimony and some legis- 
lative proposals that Congress is considering. Mr. Harris, you 
urged the committee to require EPA to develop a process to hold 
managers accountable for discrimination and retaliation. Is that 
right? 

Mr. Harris. Yes, I did. 

Mr. Cummings. I have a bill called the Federal Employee Anti- 
discrimination Act that does just that. It says: “Accountability in 
the enforcement of Federal employee rights is furthered when Fed- 
eral agencies take appropriate disciplinary action against fellow 
employees who have been found to have committed discriminatory 
or retaliatory acts.” 

Mr. Tuttle, do you agree with that statement? 

Mr. Tuttle. I absolutely do. 

Mr. Cummings. And, further, my bill would require agencies to 
track every single complaint alleging discrimination from inception 
through resolution, which is not required now under Federal law. 
My bill would also require agencies to notify the EEOC when viola- 
tions occur, and it would require agencies to report on their Web 
sites whether a finding of discrimination or retaliation was made. 

Dr. Bohlen, I realize these steps are not a silver bullet, but do 
you think they could help bring some additional level of account- 
ability to the process? 

Ms. Bohlen. I do. I do think that this is exactly what is needed. 

Mr. Cummings. Well, I’ve run out of time, but let me say this. 
I have seen so many people over the years, over my being in the 
practice of law, I mean, people who have gone through difficulties, 
and then they were looked upon like you, Mr. Tuttle. They tried 
to do the right thing, and then they filed suit or whatever, and 
while waiting for the suit, they died. 

Mr. Tuttle. Yeah. 

Mr. Cummings. They died. I’ve see that over and over and over 
again. And I am so glad you all are coming before us. Hopefully 
we can get to the bottom of this so that 15 years we won’t be going 
through the same thing, Mr. Harris. 

Thank you, Mr. Chairman. 

Mr. Harris. Congressman Cummings, may I make one comment 
on the bill that you are going to introduce? 

Mr. Cummings. Please. 



62 


Mr. Harris. We need to include the language in settlements, be- 
cause, as your bill might indicate, those who are found guilty, but 
when issues are settled, there’s a clause 

Mr. Cummings. There is a nondisclosure clause. We addressed 
that in the bill also. By the way, I did not get a chance to ask you 
about that. Because what happens, you are right, when they settle, 
they put a nondisclosure clause in there. And so therefore the very 
acts that brought about the settlement, they can’t talk about them. 
So therefore they go on and on and on. 

Thank you, Mr. Chairman. 

Mr. Gowdy. [Presiding.] The gentleman from Maryland yields 
back. 

The chair will now recognize the gentleman from Michigan, Mr. 
Walberg. 

Mr. Walberg. Thank you, Mr. Chairman. 

Ms. Kellen, thank you for being here from your position as presi- 
dent of the Council 238. Could you just summarize the basics, the 
general approach, as to how EPA leadership handle cases of mis- 
conduct or harassment by management? 

Ms. Kellen. Frankly, it varies from location to location. We do 
have some locations in which management has been responsive in 
listening to us and starting to address the problems, although I 
have to admit that the solutions that they come up with tend to 
be feckless, frankly. 

Mr. Walberg. What does the responsiveness look like, just brief- 
ly? 

Ms. Kellen. Responsiveness looks like an acknowledgement that 
the bullying behavior is happening and that there is a problem. 

The response, however, is to send the bully, whose been doing 
this for 20 years, off for training for 3 weeks with master’s credit. 
I actually asked if I could be sent off for 3 weeks of training with 
master’s credits. 

In other instances, there is complete denial of what is going on. 
Frequently what happens is, when you raise the issue with one 
level of management, they join forces. Managers stand together as 
one, and the manager is always right, the manager is the one who 
is telling the truth, and the employee is the problem. 

Mr. Walberg. Does that promote, in the culture of EPA, an ef- 
fective, productive workplace? 

Ms. Kellen. Oh, no. It undermines the work people are trying 
to do. These people just want to do their job. And if we’d just get 
out of their way, they would give great service to the American 
public. But, instead, you get this whole culture of — everything 
starts to revolve around the problems, and it just undermines ev- 
erything we do. 

Mr. Walberg. In your testimony, Ms. Kellen, you say that the 
managers are not held to the same standard as their employees. 
Elaborate on that a little bit more. Explain it to us. 

Ms. Kellen. Okay. So what we see after the John Beale situa- 
tion, which I am sure you are all aware was the CIA imperson- 
ator — 

Mr. Walberg. Right. 

Ms. Kellen. — the Agency came down very hard on employees 
on time and attendance issues, to the extent where there are times 
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when single mothers have gotten in trouble for being 5 minutes 
late once in a while. We had an employee who was severely ill who 
forgot to request his leave to take his doctor’s appointment 1 out 
of, like, 40 visits. Despite the fact that he was working again later 
in the afternoon, he was put on AWOL for that period of time be- 
cause he did not ask ahead of time. 

Yet the managers pretty much walk free. They do as they like, 
and they are not held accountable. 

Mr. Walberg. I guess this is a crucial question for me to hear 
from you, because you have talked with your membership, other 
employees. What steps do you think leadership at EPA should be 
taking to address these management problems? 

Ms. Kellen. Well, I think the first place to start would be devel- 
oping a feedback loop. 

One of the issues I see is that, when you have a bullying situa- 
tion going on, the bullies tend to be very good at managing up- 
wards, so the senior leaders never see that behavior. And they need 
to listen to the staff, they need to listen to the employees. 

And when you are managing, you learn that there are some grip- 
ers, and then — ^but when the problem expands beyond those few 
people who are always griping to a larger group of people, you have 
to listen to the employees. 

So we need to develop a feedback loop to make sure that senior 
leadership gets feedback about how managers are doing within this 
process. 

Mr. Walberg. And ultimately they listen to it. 

Ms. Kellen. Well, that is the next step, that they actually have 
to act upon what they hear. 

Mr. Walberg. Okay. 

Mr. Chair, I yield back. 

Mr. Gowdy. The gentleman from Michigan yields back. 

The chair will now recognize the gentlelady from New Jersey, 
Mrs. Watson Coleman. 

Mrs. Watson Coleman. Thank you, Mr. Chairman. 

And thank you very much to the panel being here and sharing 
this very painful information. I spent much of my career working 
in EEO/affirmative action, and so I understand the, sort of, frustra- 
tion when the system just does not do what it is supposed to do. 

I am not quite sure I completely understand your system, but I 
think we are dealing with two issues here. We are dealing with 
what does this agency do when it has a discrimination complaint, 
what is the process, what do you do — like the sexual harassment 
complaint. And then the other process is what happens to individ- 
uals who try to stand up and make the system work right, the 
whistleblowing. 

So let me go to the first piece. The first piece involves a sexual 
harassment, a discrimination complaint that you all investigated. 
This is a very toxic environment that you have described, as it re- 
lates to sexual harassment, with regard to this one individual. But 
is there a culture there that there is discrimination because of race 
and gender assignments also? 

Ms. Bohlen. Yes. 

Mrs. Watson Coleman. Is this — and I do not know who can best 
answer that. 
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Dr. Bohlen? 

Ms. Bohlen. Yes. There is definitely the culture. 

Mrs. Watson Coleman. So have you all been called upon in that 
region to investigate discrimination complaints based on race, 
creed, color, all that other stuff? 

Ms. Bohlen. Yes, we have. 

Mrs. Watson Coleman. And do you have the same reaction and 
response from the higher-ups with regard to those cases as you did 
with this case involving sexual harassment and this doctor? 

Ms. Bohlen. Actually, I think that the higher-ups are not con- 
cerned with those types of cases. 

And, by the way, I might add that I was removed from the Office 
of Civil Rights as a result of my doing my job. Mr. Harris and I 
worked diligently with employees and with managers to make sure 
that they understood the policies of EEO and affirmative action. 
And I think that the attitude comes from the top. And if 

Mrs. Watson Coleman. So, when you say “the top,” are you re- 
ferring to the top of your regional office, or are you talking about 
headquarters? 

Ms. Bohlen. Well, it is the top of our regional office. And, of 
course, that should come from headquarters. I think it is a trickle- 
down effect. 

Mrs. Watson Coleman. So let me ask you a question. You inves- 
tigate cases of discrimination, sexual harassment, whatever. You 
have a responsibility not only to report that to your regional office, 
but you have a responsibility to report it to headquarters also? 

Ms. Bohlen. That is correct. 

Mrs. Watson Coleman. And in doing so, you were then har- 
assed — allegedly harassed on your regional level, right? 

Ms. Bohlen. Yes, we were. 

Mrs. Watson Coleman. Is there a policy in place in the Depart- 
ment as it relates to whistleblowing, harassment of whistleblowers? 

Ms. Bohlen. Yes. 

Mrs. Watson Coleman. And what is that policy? 

Ms. Bohlen. I will defer to Mr. Harris. 

Mrs. Watson Coleman. Mr. Harris? 

Mr. Harris. They have a policy, but it is more or less a state- 
ment. There is no official step one, step two, step three. But they 
send out a policy statement every year. So if you are asking me are 
there steps involved, no. And this is what one of my recommenda- 
tions is. There should be. 

Mrs. Watson Coleman. Uh-huh. 

Mr. Harris. I want to respond back, if I may, to another part of 
the question or remark that you just made. 

One of the biggest issues that I’ve seen in doing this over a 10- 
to 15-year period, it is our own regional counsel’s office. The mo- 
ment a discrimination complaint comes in informally or even are 
mentioned, the attorneys are digging in with the managers. This 
is not the way the EEO — the OCR process is supposed into work. 

Mrs. Watson Coleman. Okay. Then let me ask you a question 
about that. Has the Department established any kind of, sort of, 
training and accountability on a routine basis? 

Mr. Harris. Yes, they have. Matter of fact, as I indicated in my 
statement, in 2004 and 2008, the same managers that withheld 
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doing anything with regards to the sexual harassment, they at- 
tended the training. I submitted that as part of the evidence. 

The attorney, again, who defended the Agency during an infor- 
mal process, documents were sent out by then Karen 
Higginbotham, who was a director, stating they should not be in- 
volved, prior to that, 1998, stated they should not be involved. 

Mrs. Watson Coleman. Let me ask you a really quick question. 
Anybody can answer it. 

Is it better as a result of your being here today, as a result of 
the, sort of, prominence associated with the issue? Is the culture 
better? Is there more accountability? Are there any steps moving 
in the right direction being done by the administrative branch? 

Mr. Harris. I can only speak on what I know. And, right now, 
just recently, there was another issue. I brought it to the DRA’s at- 
tention, who is new, and he addressed it right away. 

Mrs. Watson Coleman. Okay. 

Mr. Harris. This is what is needed. 

Now, how long he’ll be able to do that with that institutionalized 
culture, that is the question mark. 

Mrs. Watson Coleman. Okay. 

Ms. Kellen. And, if I could, as a lawyer, I would have to say: 
It depends. Because it is very dependent on the senior career lead- 
ers in each location. And I have found that some locations, the po- 
litical leadership is stepping in and really trying to make a dif- 
ference. 

Mrs. Watson Coleman. So consistency, or the lack thereof, is a 
big issue here? 

Ms. Kellen. That is correct. 

Ms. Bohlen. Yes. Absolutely. 

Mrs. Watson Coleman. Mr. Chairman, may I just ask one final 
short question? 

Mr. Gowdy. Yes, ma’am. 

Mrs. Watson Coleman. And this is to Mr. Tuttle, because he ex- 
plained that he had investigated cases against Dr. Bertram 

Mr. Tuttle. Yes, ma’am. 

Mrs. Watson Coleman. — as far back as 2000, and then you 
stopped. 

Mr. Tuttle. Yes. 

Mrs. Watson Coleman. Can you tell me why you stopped and 
what happened with the findings of your investigation? 

Thank you, Mr. Chairman. 

Mr. Gowdy. Yes, ma’am. 

Mr. Tuttle. Thank you for asking. 

I stopped at the year 2000 because I had — in my part of this in- 
vestigation, I was doing it from the administrative side of the 
house as opposed to the civil rights side. And I would have gotten 
the names of previous interns who had been through the same 
thing, and I stopped at 2000 because that was the last point that 
any of the — either the employees that I had talked with or the in- 
terns could give me any information or contact information on who 
to reach out to. 

And I would have like to add, for the benefit — one of the things 
that was among the most disturbing things that I saw in those 
statements, one intern specifically stated that, because of what had 
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happened to her and what had not been done, it not only changed 
her mind about a career with EPA, it turned her off from govern- 
ment service completely, and she ended up getting a job in a com- 
pletely unrelated profession. 

Mrs. Watson Coleman. Thank you, Mr. Tuttle. 

Thank you, Mr. Chairman. 

Mr. Gowdy. The gentlelady yields back. 

The chair will now recognize the gentleman from Wisconsin, Mr. 
Grothman. 

Mr. Grothman. Thank you. 

Thank you all for your testimony. 

For most of us, or at least for me, when I think of the Environ- 
mental Protection Agency, I think of, you know, touring local 
farms, factories, that sort of thing and what they feel are, first of 
all, rules that are lacking in common sense, causing huge cost of 
money, perhaps chasing jobs out of America. 

Now, you guys are not psychologists, but I will ask you maybe 
to comment. I wonder, do you think the same apparent psycho- 
logical problems with the management at EPA — the bullying, okay, 
the getting revenge on people, not dealing with legitimate ques- 
tions but just walking away — is that psychological problem that 
you are experiencing, do you think those same psychological flaws 
in the EPA management is what is causing, you know, problems 
for American business or American landowners? 

Ms. Kellen. If I could respond, I believe that when you allow a 
bullying culture to exist with managers that those employees who 
have those tendencies will also act that way towards the public. 

I also think that is more rare. I think you hear about the worst 
ones, but on the day-to-day operations, unfortunately what I’ve 
seen is that some of our employees in the field have been harassed 
and threatened by the public because of the environment towards 
us. 

But I think, if there are instances of that out there, that the bul- 
lying culture definitely lends itself to that. 

Mr. Grothman. Well, what I am saying is I am extending even 
to the people who write the regulations that American business, 
that American farms have to live under. Okay? 

Now, a normal human being, in writing these regulations, would 
have to realize that, when you write them, it is going to be very 
costly, it is going to result in a lot of ambiguity in the regulations, 
you are going to create a situation in which individual employees 
can make subjective decisions that, quite frankly, ruin businesses 
and ruin people’s lives. 

Do you feel, if this is the culture in the management of the EPA, 
that these personality flaws are perhaps one of the reasons why we 
have such onerous regulations coming out of the EPA? 

Mr. Harris. If I may respond? 

Mr. Grothman. Yeah. 

Mr. Harris. Yes, I do. You have a culture of arrogance, beyond 
the shadow of a doubt that you could ever see — the arrogance. And 
when you have that level of arrogance and unaccountability, there’s 
an untouchable feel about this individual now. So, yes, I know it 
transfers over to the public. 

Mr. Grothman. Okay. 
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Ms. Kellen. And if I could, as well, address that, I think part 
of the problem with that is just — I grew up in a town of 400 people, 
so I know what it is like in rural America. And the rules you come 
up with in Washington, D.C., just do not always make sense when 
you get down on the farm. And I think that is a challenge in gen- 
eral. 

And I think one of the things I would caution you on is that, cur- 
rently, the Federal Government itself is so loaded down with regu- 
lations that control us and tell us how we can and cannot do things 
that it is impossible to operate effectively or efficiently. 

Mr. Grothman. Do you think it is possible — and, obviously, you 
know, we are not going to get rid of the entire EPA — but do you 
think it is possible, given the huge culture of arrogance at the top, 
apparently covering so many employees, is it possible for the EPA 
to reform itself and work with the American people rather than 
right now, where it is perceived as, you know, I mean, really a 
problem agency that seems like its sole goal is to harass people and 
come up with regulations that lack common sense? 

Are there enough good people left in the EPA that it can even 
reform itself? 

Mr. Harris. Did 

Mr. Grothman. Sure, Mr. Harris. 

Mr. Harris. I believe EPA can be reformed but not without ac- 
countability. There’s no way you are going to have change and re- 
form without accountability. Until you initiate accountability, do 
not expect change. 

Mr. Grothman. Just one more question. Do you think it would 
be better, given the huge problems you have, to take at least some 
of the responsibilities the EPA has and give them back to the var- 
ious departments of natural resources around the country? 

Mr. Harris. They have what — in working in the HR issues, they 
have what they call the delegation of authority. If EPA cannot per- 
form in a satisfactory manner and eliminate that culture of arro- 
gance, that delegation of authority should be in place to take that 
authority away and give it to somebody else. This is how you hold 
an agency accountable. 

Mr. Grothman. Thank you very much, Mr. Harris. We will see 
if we can do that. 

Chairman Chaffetz. [Presiding.] Thank you. I thank the gen- 
tleman. 

We will now recognize the gentlewoman from Michigan, Mrs. 
Lawrence, for 5 minutes. 

Mrs. Lawrence. Thank you. 

I just want everyone to know here today that sexual harassment 
in the workplace and allegations of management coverup are some- 
thing I take very seriously. As a matter of fact, during my tenure 
with the Eederal Government, I served as an EEO investigator. So 
these are things that I am — the process and the sensitivity to this 
I take very seriously. 

So one of the protections in place throughout our executive 
branch is the Office of Inspectors General. And this committee has 
worked to strengthen the role of the IG because of the critical im- 
portance of an independent investigation when allegations such as 
this arise. 
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So my question to you today, to the members of this panel: Mr. 
Harris, did you contact the IG, or did you consider doing so? 

Mr. Harris. No, we did not contact the OIG. My reasons for not 
contacting, or the individual contacting them, in Region 5, OIG is 
seen as an extension of management, and many employees are in- 
timidated to contact them. 

The reason for this, because when certain managers with the 
bullying tactics, the first thing they do, they contact OIG and sic 
them on the employees. So the persona of the OIG regional office 
is not the persona that it should be, because they are used as ex- 
tensions of management to attack employees. So no one wants to 
talk with them. 

Mrs. Lawrence. So would you say for the record that you feel 
that the IG, as we call them, actually are part of the conspiracy 
of what happened in this case? 

Mr. Harris. No, I do not. I think OIG, themselves, independ- 
ently, will and can do a good job. But the perception of the employ- 
ees toward OIG. 

And, no, I do not think there’s a conspiracy. I think OIG would 
investigate the facts as they are. But the perception. 

Mrs. Lawrence. But they were not given the opportunity. 

Mr. Harris. That is correct. 

Ms. Bohlen. And I might add that there is a certain clique of 
managers that seem to follow the same pattern. It is not all super- 
visors and managers that have this opinion or that operate in this 
manner. 

But there is a certain faction within EPA that seems to have the 
attitude that Mr. Harris just — the arrogance and the entitlement 
and that idea of being above the law. And those are the managers 
that taint the region, that cause low employee morale. And those 
are the ones that need to be isolated and dealt with and held ac- 
countable. 

Mrs. Lawrence. Mr. Tuttle, could you respond to that question 
pertaining to the IG? 

Mr. Tuttle. Well, I was going to ask just to weigh in on this. 

I knew personally two people that worked in the Office of the IG 
in Region 5 that were investigators. I had met them independently 
when they came down to my office to seek information about other 
issues. And while I was completely comfortable that if it was left 
to them that it would be investigated, I, too, was not — I am like 
Mr. Harris. I was of the impression that the IG’s office has the per- 
sona of being an extension of management. 

Contacting the IG would’ve normally been one of the things I 
would’ve recommended, but I wasn’t comfortable doing that. 

Mrs. Lawrence. Ms. Kellen? 

Ms. Kellen. Yes. Just to let you know, I have reached out to the 
IG. And, unfortunately, our meeting was cancelled last week be- 
cause of various reasons. But my intention is to work with the IG 
to try to find a way to address these issues and to try to reopen 
those lines of communication so that employees do feel comfortable 
reporting that. So that is an ongoing effort that we are making 
right now. 

Mrs. Lawrence. Again, I want to reiterate that part of the inves- 
tigation of allegations such as what we have heard, and the whis- 
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tleblower and that, we must exercise the process that we have. And 
we can’t hold our government responsible if we are not using the 
investigative tools that are allotted to us. 

It seems to me that the allegations that I have heard here today, 
which are disturbing to me, are exactly the type of allegations that 
we need a third party to investigate. 

Mr. Harris. That is correct. 

Ms. Kellen. Absolutely. 

Mrs. Lawrence. And perceptions are hard to validate when you 
are not even given the opportunity or reporting for that. When 
management fails to investigate themselves, the IG can step in as 
an independent party to carry out that investigation. 

Mr. Chair, I yield back my time. 

Chairman Chaffetz. Thank you. 

I now recognize the gentleman from South Carolina, Mr. Gowdy. 

Mr. Gowdy. Thank you, Mr. Chairman. 

Mr. Harris, I made a note, the ranking member in his opening 
remarks said that sexual harassment was intolerable and had no 
place in the Federal workplace. And if you heard him today and 
hear the passion with which he speaks on this issue, you will know 
that if he were in charge it would be not tolerated and have no 
place in the workplace. 

Mr. Harris. That is correct. 

Mr. Gowdy. But he is not in charge. And it appears to me that 
it is tolerated, prevalent. And, really, the only consequences are 
consequences for the victims, not the perpetrators. 

Mr. Harris. Yes. 

Mr. Tuttle. That is right. 

Mr. Gowdy. The chairman, whom I laud for calling this hearing, 
began to get into some of the specifics with you, and that is pre- 
cisely what I am going to do. 

No names, no identifying characteristics at all, but I want to 
know, how many victims and witnesses to the harassing conduct 
were there? 

Mr. Harris. From the top of my head, right now I remember 
there were at least 10. I do not remember specifics, but I do have 
it documented in the evidence that I submitted. But I do remember 
there were at least — we took 10 statements. 

Mr. Gowdy. All right. So there are 10 victims of sexual harass- 
ment. 

When did the conduct begin? 

Mr. Harris. I was informed — as I said, we worked together. I 
was informed that the conduct started right around 2002. 

Mr. Gowdy. All right. 

Now, we use the word “conduct” because it has such a benign- 
sounding name to it. I want you to describe for our fellow citizens 
what that conduct was. What did these victims have to endure? 

Mr. Harris. According to the statement submitted by one of the 
victims, she endured the very same thing — the touching, the at- 
tempts at rubbing, touching her back, arms, legs, shoulders. This, 
if I remember correctly, according to the statements, happened to 
at least four of these women. 

They reported this, again, going back to 2002, and nothing took 
place for this long, limited period. The manager involved was more 
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hellbent on saving the reputation of Dr. Bertram than he was in 
dealing with the issue. He himself stated to one of the victims, “If 
I do something, it will ruin his reputation.” 

Mr. Gowdy. Well, I think he had already done that. 

And, to the extent that he had not, we are going to keep going. 
I read hugs, kisses, placing his hand on the knees of several 
women. Is that correct? 

Mr. Harris. That is correct. 

Mr. Gowdy. Rubbing their arms, upper and lower backs. Is that 
correct? 

Mr. Harris. That is correct. 

Mr. Gowdy. And, again, this is going on since 2002? 

Mr. Harris. Yes. We were made aware this had been taking 
place since 2002. We predict it might have lasted longer than that, 
but 

Mr. Gowdy. Well, let’s just go with the most — let’s just go with 
what we know we can prove. 

Mr. Harris. Okay. 

Mr. Gowdy. 2002. We have a combination of victims and wit- 
nesses who were forced to watch this, whom I also consider to be 
victims, numbering 10. 

Mr. Harris. Uh-huh. 

Mr. Gowdy. Gestures, remarks, and other sexual innuendos. 
What were some of the remarks and innuendos that these victims 
were forced to endure? 

Mr. Harris. I remember, in one conversation with one of the 
young ladies, they were at a meeting, and one of the innuendos 
were — there was a couple of males who were bantering back and 
forth. And they were supposed to be on a ship, the Guardian, which 
is the EPA vessel. And they kept making references as to who they 
were going to “poke.” 

Mr. Gowdy. So you have conduct dating back to 2002. You have 
double-digit victims. You have conduct that is by any definition 
sexual harassment. 

Mr. Harris. Correct. 

Mr. Gowdy. Now, I want you to tell my fellow citizens all the 
consequences that the perpetrators suffered. 

Mr. Harris. The perpetrator — or, initially, there was an issue for 
a — they were going to go ahead and give him a reprimand. 

Mr. Gowdy. A reprimand. 

Mr. Harris. For about the third — a written reprimand for about 
the third or fourth time. When we stepped in and said, wait a 
minute, you gotta do more than that, that is when 

Mr. Gowdy. How would you get a reprimand for this conduct? Is 
there any ambiguity as to whether or not it is acceptable? Is there 
any ambiguity as to whether or not it is illegal? 

Mr. Harris. It is not acceptable and should not be. If you look 
at the Agency’s 

Mr. Gowdy. It is actually a crime 

Mr. Harris. I would have agree. 

Mr. Gowdy. — to touch someone when the touching is unwanted. 
It is actually a crime. 

Mr. Harris. Yeah. 
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Mr. Gowdy. Well, I hope it gets remedied. This workplace envi- 
ronment is criminal. 

Mr. Harris. Yeah. It is toxic. 

Mr. Gowdy. And whatever consequences befall this perpetrator 
would be insufficient, in my judgment. 

I yield back to the chairman. 

Chairman Chaffetz. I thank the gentleman. 

I now recognize the gentleman from Virginia, Mr. Connolly, for 
5 minutes. 

Mr. Connolly. Thank you, Mr. Chairman. 

And thank you all for being here. 

I think all of us ought to stipulate that sexual harassment in any 
form is wrong. In some cases, as my friend from South Carolina 
just said, it is against the law. Unwanted advances simply cannot 
be tolerable in the workplace. And it is the obligation of every 
agency manager within the Federal Government to protect the 
workforce from such unwanted advances. 

But I think it is important for all of you to also keep in mind 
that in this Congress, unfortunately, there is a clear agenda 
against the mission of EPA that does not want EPA protecting the 
public through regulatory process. And it is very important that, as 
we excise out wrongdoers with respect to sexual harassment, that 
we keep in mind there is another agenda sometimes at work here, 
too. Of course, none of my colleagues here. 

And I do not know how many times — over 100 — we have voted 
on the floor of the House to de-fang EPA. Whether it be water reg- 
ulation, air regulation, particulate matter, you know, we do not like 
it, collectively, this Congress. And I just — a word of caution, in 
terms of what is — some might see another agenda going at work 
here. 

Now, let me ask Ms. Kellen — so, listening to this and certainly 
listening to the formidable statements against the evil of sexual 
harassment — so sexual harassment is a pervasive part of the EPA 
culture; is that right? 

Ms. Kellen. I would not say it is a pervasive part. It happens 
in locations, and it is not appropriately addressed. 

Mr. Connolly. Right. 

Ms. Kellen. Bullying is more pervasive. 

Mr. Connolly. Bullying. 

Ms. Kellen. Bullying, which is as detrimental, almost as detri- 
mental, as sexual harassment. 

Mr. Connolly. Why do you think, when it does occur, although 
it is not pervasive, it is not handled instantly, I mean, you know, 
efficiently and rapidly, so we make a clear statement to others who 
might think that is okay and, frankly, to deal with the situation 
so the victim is not lingering, you know, without an unresolved 
case? Why do you think that is? 

Ms. Kellen. I think, most of the time, most of the managers — 
EPA employees tend to hang around a long time, and most of the 
managers have come up through the ranks together, and they just 
cannot imagine that Joe over here. Manager Joe, who is the nicest 
guy in the world to them, could possibly be treating their employ- 
ees that badly. 
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They are not listening to the employees. And I think there’s a lot 
of pressure on senior leaders. And there are plenty of really good 
managers at EPA, but I do not think they have the support to 
stand up to other managers and do what needs to be done. 

Mr. Connolly. You know, H.L. Mencken once said that, for 
every human problem, there is a solution that is simple, neat, and 
wrong. 

One of the solutions being proposed floating around here is actu- 
ally to take away civil service protections from Federal employees, 
virtually making Federal employees at-will employees so that pro- 
tections go away. 

Do you think that would be helpful in terms of trying to make 
sure we are excising sexual harassment from the Federal work- 
place? 

Ms. Kellen. I think that would be a disaster. None of the people 
to my right would still be working for the Agency if that were the 
case. They would have got them out of the Agency so fast none of 
us would have known what happened. 

Mr. Connolly. Mr. Tuttle, you are shaking your head “yes.” You 
agree with Ms. Kellen on that, that it would be counterproductive? 

Mr. Tuttle. Yes, I do. I do not want to broad-brush anything. 
I think that appropriate action needs to be taken on situations like 
this and others, and frequently it is not, whether it is the culture 
of get along, go along. 

In my words that clearly belong to me, my attitude and view- 
point has been that management will do whatever it wants, when 
it wants, to who it wants, any way they want, anytime they want, 
with impunity. And my colleagues to my right 

Mr. Connolly. You mean without civil service protection? 

Mr. Tuttle. So I do not think — ^yeah. So I do not want to broad- 
brush anything 

Mr. Connolly. Yeah. 

Mr. Tuttle. — but I do agree with Ms. Kellen, that if the protec- 
tions were removed, I can pretty much assure you that you and I 
would not be having this conversation. 

Mr. Connolly. Dr. Bohlen and Mr. Harris, I have very little 
time left. Did you want to comment on this question of the removal 
of civil service protections? 

Ms. Bohlen. I agree with my colleagues to my left. This is a very 
serious situation for us 

Mr. Connolly. Could you speak up. Dr. Bohlen? I am sorry. 

Ms. Bohlen. I am sorry. I agree with my colleagues on the left. 
It is a very serious situation for us to deal with, and if we were 
not to have that protection, none of us would — neither of the three 
of us would be here today. So 

Mr. Connolly. Thank you. 

Ms. Bohlen. — that is my response. 

Mr. Connolly. Very important testimony. 

I yield back. 

Chairman Chaffetz. I thank the gentleman. 

I now recognize the gentleman from Georgia, Mr. Hice, for 5 min- 
utes. 

Mr. Hice. Thank you, Mr. Chairman. 
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Ms. Kellen, you mentioned earlier that many people, employees 
at the EPA just wanted to do their job, and if the managers could 
get out of their way, they would be able to do so. 

And just to counter a bit the gentleman from Virginia, we are not 
talking about an agenda against clean air or safety or that type of 
thing, but there are many businessowners out there, quite frankly, 
who feel the same way about the EPA as the people who are work- 
ing there. They just want to get the EPA off their back and allow 
them to do their business without being bullied by the culture that 
is within the EPA. 

But I do want to go specifically to some of the issues you brought 
up regarding retaliation. There has been quite a bit mentioned in 
that regard here today. 

In your opinion, what kind of retaliation is there? We have men- 
tioned bullying, perhaps changing of positions. But, specifically, 
what type of retaliation is there against people who report these 
types of thing? 

Ms. Kellen. Well, in the instance that I mentioned in my testi- 
mony, once the employee had filed her EEO claim, they decided to 
go on a fishing expedition and search through her email and try 
to — and go through her desk and try to find something that they 
could go after her for. And so that that is one way. 

And, really, when you look at the nature of the Agency 

Mr. Hice. And what would they use that information, whatever 
they found? Would it be used in a blackmail kind of way? Or how 
would they use it? 

Ms. Kellen. It was used to try to remove her from Federal serv- 
ice. 

Mr. Hice. Okay. All right. So it was an attempt to find some- 
thing in order to fire her. 

Ms. Kellen. Exactly. 

Mr. Hice. All right. 

I am sorry. Continue, please. 

Ms. Kellen. In other instances — I think the issue with the Fed- 
eral Government, it is very easy, because of the amount of — after 
the Beale situation, the time and attendance rules are very tight, 
and we are spending an extraordinary amount of money trying to 
enforce that against the rank-and-file employees. And so it is very 
easy to find a technical violation when someone is still doing their 
job. 

So the other forms of retaliation is not assigning the good work. 
People really are excited about their job. They want to do good 
work. And you can take away the high-profile cases, you can take 
away the good work and give them the, kind of, dredge of the work. 

And so there’s severe and there’s more subtle types of 

Mr. Hice. But there’s multiple types of retaliation. 

Dr. Bohlen, real 

Ms. Bohlen. May I comment? 

Mr. Hice. — quickly, please. 

Ms. Bohlen. Yes. The denial of workplace benefits and privileges 
is one way of retaliating. Harassment. Then you have the removal, 
the backdating of personnel actions to change the situation so that 
it appears to be what management wants it to be. 

Mr. Hice. You mentioned earlier specifically intimidation. 
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Ms. Bohlen. Yes. 

Mr. Hice. So there’s quite a bit of about. All right. 

How prevalent is retaliation in the culture? 

Mr. Harris. Mr. Hice, may I address also that issue and that 
question, if you do not 

Mr. Hice. Yeah, but do so quickly. My time is running out. 

Mr. Harris. The higher up you go, the more the retaliation. You 
have a go-along-to-get-along mentality. You file one complaint, say 
something is wrong, there’s now 25 , 30 people you now have to 
watch. 

Mr. Hice. Okay. 

All right. How prevalent is this? 

Mr. Harris. It is very prevalent. 

Ms. Bohlen. Very prevalent. 

Mr. Harris. The higher up you go, the more prevalent. 

Mr. Hice. All right. So this is not — these are not out of the ordi- 
nary, these are not exceptions. The entire culture is a culture of 
you fall in line, you do as you are told, or you will suffer con- 
sequences. 

Mr. Harris. That is correct. 

Ms. Bohlen. Absolutely. 

Mr. Hice. All right. 

All of you would agree with that? 

Mr. Tuttle. Yes. 

Mr. Harris. Yes. 

Ms. Kellen. I actually might disagree a little bit, because there 
are some managers there who really do support their employees 
and allow them to do their work. 

Mr. Hice. That would be the exception. 

Mr. Harris. Well, we are talking different regions, too. 

Mr. Hice. No, not necessarily. 

Ms. Kellen. Not necessarily. 

Mr. Hice. All right. But it is not uncommon? Is it safe to say it 
is not an uncommon 

Ms. Kellen. Right. And maybe I just come from a location that 
has better managers than 

Mr. Hice. Sure. 

Ms. Kellen. — they have in Chicago. 

Mr. Hice. Okay. 

What are the options that a person has? If they want to identify 
harassment or they’ve seen something that they want to report, 
what are the legitimate options, given the fact that there is a cul- 
ture of retaliation if they go forward? 

Mr. Harris. Your options are diminished. But, again, we have 
talked about OIG, the perception or persona. And I think OIG 
would do an excellent job, but the persona. 

OCR, if you look at the new OCR policies that the Agency just 
came out with, they just changed them. Now, you do not even con- 
tact the OIG’s office. 

Mr. Hice. What about the person whose there, though? I mean, 
do they feel like there are options, or do they feel like they just 
have to be silenced? 

Mr. Harris. They feel like they have to be silent. Their options 
are 
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Mr. Hice. All right. So they do not feel comfortahle. 

Mr. Harris. No, they do not. 

Ms. Bohlen. No. 

Mr. Hice. Okay. 

Thank you, Mr. Chairman. 

Chairman Chaffetz. I thank the gentleman. 

We will now recognize the gentleman from Alabama, Mr. Palmer, 
for 5 minutes. 

Mr. Palmer. Thank you, Mr. Chairman. 

Ms. Kellen, you mentioned that if the EPA leadership fails to act 
on management complaints that were investigated by the Office of 
the Inspector General, then that could undermine the IG reporting 
system. 

This committee takes that very seriously. We have had a couple 
of hearings in which Arthur Elkins, the inspector general for the 
EPA, has testified and talked about the impediments that they’ve 
faced in investigations, I think some specifically to what is being 
discussed here today. 

Can you elaborate on this concern from your perspective? 

Ms. Kellen. Absolutely. 

In one situation that I actually mention in my written testimony, 
the IG did an investigation of an employee. He was moved off into 
a small office. And then he was brought back up to the administra- 
tor’s office. 

I have asked to see the copy of the IG report. I’ve talked to the 
former chief of staff to try to get an idea of what really happened 
here. And I was told he was exonerated except for the alcohol 
charge, but I am not allowed to see the report. 

And so I am not allowed to know whether he was actually exon- 
erated from all these charges or whether the employees were just 
too afraid to talk to them. And there’s a big difference there. 

And so, by having these reports not shared or not more open, we 
have no way and the employees who anonymously reported this 
have no way to know that anything was actually done on it. 

Mr. Palmer. Are there other examples that you might cite? 

Ms. Kellen. Not offhand, but I am sure it has happened in other 
situations. But, in general, we do not get to see the IG reports on 
these matters. 

Mr. Palmer. One other thing that troubles me about the culture 
at the EPA involves the title 42 appointments by EPA. And they 
allow the EPA to pay well above the normal title 5 levels, with sal- 
aries reaching $200,000, $300,000. That is supposed to be used to 
hire temporary consultants. 

Why does the EPA use this authority to hire managers when it 
is intended to attract top-quality scientists and engineers? 

Ms. Kellen. In one instance, I was told that they use the au- 
thority because it takes so long to get an SESer in place and that 
this was a fast, easy way to get a manager in there. 

But I also think that there is, at least in some places, a culture 
of, frankly, nepotism-like behavior, whether they have people that 
they know of, buddies from before, that they want to get into some 
sweet position that they can just kind of slip them in and let them 
do their thing. 

Mr. Palmer. And those people are protected? 
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Ms. Kellen. They are not protected, really. They are protected 
by management, but they shouldn’t be protected, because they are 
term appointments. So it should be very easy to remove them, yet 
they do not. 

Mr. Palmer. Okay. 

Thank you, Mr. Chairman. 

Chairman Chaffetz. Thank you. 

I will now recognize myself. Mr. Cummings and I have just a 
couple followup questions, and then we’ll get to the Administrator. 

I need to understand the involvement of Susan Hedman. Have 
you any personal experience with any sort of retaliation from 
Susan Hedman herself? 

Mr. Harris, go ahead. 

Mr. Harris. I do, personally — I did not have contact with her di- 
rectly. However, personally, yes, I believe she was definitely made 
aware of what was taking place. There’s no doubt about it. If you 
read what Mr. Mather stated in his affidavit and in the deposi- 
tions, he clearly stated he’d consulted with her. And once she was 
made aware of this, her statement in her own affidavit, “I told him 
to handle it,” or, “I just want this to go away.” 

The question with regards to my reassignment and the deposi- 
tions that my attorney, Mr. Stuhl, took over — I am sorry, I am 
sorry, Carolyn Bohlen’s depositions — again, the elusiveness, the “I 
just wanted it done with and over.” 

And she signed those documents, but yet in the deposition she 
stated she did not have anything to do with this. It was like she 
was above this. As the CEO of that region, how can you be above 
something of this nature? 

Chairman Chaffetz. Dr. Bohlen? 

Ms. Bohlen. Mr. Mather stated on several occasions that he had 
consulted with Ms. Hedman and that they had agreed on certain 
negative aspects of what happened to me in the retaliation, like the 
removal from the OCR, like not allowing me to have the temporary 
medical flexiplace, episodic flexiplace, I was denied the workplace 
privileges and benefits, and also involved in backdating personnel 
documents, which I think is a serious issue. 

I see that her name was on those documents, signed those docu- 
ments. So there was some involvement, yes. 

Chairman Chaffetz. Thank you. 

Mr. Tuttle? 

Mr. Tuttle. As I indicated in the statement I submitted to the 
committee, in December of 2012 when I returned from Christmas 
leave, my colleague and my labor relations supervisor told me that 
he had been informed by an attorney from the Office of Regional 
Counsel that Ms. Hedman had told Mr. Mather and Ms. Newton 
to get rid of me — and I use the term “get rid of me” colloquially — 
largely because of the sexual harassment case and my involvement 
in that and how hard I was pursuing to see that management was 
held accountable for their responsibilities in that, as well as some 
other incidents that occurred that I alluded to in my statement 
where I took a stand and said, no, this is not going to happen this 
way, and I became an impediment. 
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So that is what I understand that she was involved in. As I indi- 
cated in my statement, that is hearsay on my part, but it was cred- 
ible at the time, given the circumstances. 

Chairman Chaffetz. And, Mr. Tuttle, I haven’t heard from you 
directly verbally here about the Intern X. What did you find? What 
did you hear? And were there other incidents that this Paul Ber- 
tram was involved with? What was your finding? 

Mr. Tuttle. My findings were that, in the statements that I had 
gotten, the written statements I had gotten from not only Intern 
X but the other interns that I was put in contact with that sub- 
mitted statements, a majority, not all, but a significant majority of 
those statements all indicated that the same type of behavior — the 
touching, the inappropriate contact, the sexual innuendos, the 
words — all of that the same. 

All of the statements that expressed that indicated that that in- 
tern had reached out to management, in particular the manager 
that was responsible, because they were all in the same branch 
within that division. And they had reached out to this manager to 
get it to stop. And one of them made the statement that Mr. Harris 
brought up that said, when she wanted something done about it, 
this manager, Paul Horvatin, said to her, “Well, you know, if I do 
this, it will ruin his career.” 

And, as I indicated to Ms. Lawrence, to Congresswoman Law- 
rence, one of the other things that was said was that these women 
all asked for something to be done, and nothing had been done. 

And to piggyback on what my colleagues have said here, all of 
this was made much worse than just being in the office, because 
all of these interns went out on our research vessel, the Lake 
Guardian, onto Lake Michigan, because that is a normal part of 
what Region 5 does because that is the national program for the 
Great Lakes. And sometimes they are out for days at a time. And 
so to be confined on this small research vessel while this is going 
on was a concern for the ones that I had gotten statements from. 

Chairman Chaefetz. How many people, and how far back did it 
go in the record? 

Mr. Tuttle. My records went — I got statements that went back 
to approximately the year 2000. That would have encompassed 
about 10 statements, like Mr. Harris said. And probably all but — 
best I can remember right now, all but two had this same kind of 
statement made to them. 

Chairman Chaefetz. In your professional opinion, how would 
you categorize Mr. Bertram? Was he a predator? Was he a serial — 
I do not want to put words in your mouth. 

Mr. Tuttle. Based on what was documented, that could conceiv- 
ably constitute a serial predator. And, you know, as I heard some- 
one else make the statement, and I can’t remember where I heard 
it, but, you know, this predator was being fed a steady diet of 
young interns over an extended period of time. 

And to also go along with my involvement — ^because, again, as I 
indicated to the committee in my statement, I pursued this from 
the administrative side, and I was pursuing, actively pursuing, re- 
moval. And when Dr. Bertram was served notice, I guess, of his 
proposed removal, he retained an attorney. And from what I was 
given to understand through my labor relations supervisor, Mr. Gil 
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Colston, once his attorney — ^because we provided support docu- 
mentation as part of the due process — once his attorney saw what 
evidence we had that we were using to justify the removal, the at- 
torney supposedly came back to Mr. Mather and asked if Mr. 
Mather would let him retire in lieu of removal. 

Now, Dr. Bertram had sufficient service for regular retirement at 
the time that removal was proposed. I was not proposing to do him 
out of retirement, because that wasn’t within my purview. But, by 
removing him, I could have added a few extra months and steps 
into him getting his retirement. Instead, in my professional opin- 
ion, when Mr. Mather agreed to let him retire, he gave him a free 
pass out with no blemish. So he had done all these things and es- 
sentially walked free. 

Chairman Chaffetz. Was there any discussion about a criminal 
referral? Because, in my opinion, in Mr. Gowdy’s opinion, what he 
did was illegal. 

Mr. Tuttle. What he did was absolutely illegal. I do not know 
if discussion was held between Mr. Mather once the matter was 
brought to his attention and the regional counsel, Mr. Kaplan, who 
is now the Deputy Regional Administrator since Mr. Mather re- 
tired. I do not know if discussion was held on that or not. I can’t 
testify to that. 

Chairman Chaffetz. Dr. Bohlen, it seemed like you wanted to 
add something. 

Ms. Bohlen. Yes, I just wanted to interject something. 

It seemed as though Susan Hedman made herself involved in the 
GLNPO program, the Great Lakes national program, as a result, 
I think, of an enormous grant that was given. And Dr. Bertram 
was a scientist that was very, very important in completing the 
projects involved in that GLNPO grant. And I think that they were 
trying to hold onto him for that reason specifically until some of 
the work was, you know, either transferred to someone else or that 
he was able to at least get involved with cleaning up some of the 
project. 

Chairman Chaffetz. So what you are saying is it was more im- 
portant to the EPA to get the grant money and to get the grant 
done than it was to hold him accountable for 

Ms. Bohlen. Yes, it was. At the hands of Ms. Hedman. 

Chairman Chaffetz. It is disgusting. Absolutely disgusting. 

I now recognize the gentleman from Maryland, Mr. Cummings. 

Mr. Cummings. Thank you very much, Mr. Chairman. I just have 
a few questions real quick. 

Let me say this. I assume this is being streamed to EPA, prob- 
ably. And all of you out there in EPA land, let me tell you some- 
thing. We have had these courageous people to come before us 
today, and I promise you that if you try to retaliate against any 
of them I will do everything in my power to come after you. And 
I really mean that. I do not want anything to happen to these folks 
or any other people who are bravely coming forward, trying to sim- 
ply do their job. 

Ms. Bohlen. Uh-huh. 

Mr. Cummings. Just doing their job. 
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Mr. Tuttle, if it were not for all of this, do you think you’d stay 
in service? In other words, you have been kind of forced out, but 
would you have rather to stay in service? 

Mr. Tuttle. Well, to answer the question directly, yes. I like 
what I am doing. I believe — I’ve always been in customer service 
positions. I like what I do. I enjoy helping people and helping the 
mission get done. 

And because of all of the things I’ve done. I’ve not only been — 
I am not only facing a force-out in December, I’ve been reduced in 
grade from a GS-15, which is what I was in Chicago, to a GS-14; 
I’ve been removed from supervision; I am not allowed anywhere 
near anything to do with what I formerly did, at least certainly 
anything where I can contribute at the level I have expertise in. 

Mr. Cummings. Have any of you all ever talked to Administrator 
McCarthy, any of you, directly? 

Mr. Harris No 

Ms. Bohlen. I have not. 

Mr. Tuttle. No. 

Mr. Cummings. She is going to be sitting where you are sitting 
in about 5 minutes. What would you, if you — since you are not 
going to be asking questions, what would you want us to say to 
her? And how do you think that she can help you do your job? Be- 
cause you are not — we are going to have that opportunity. You 
won’t. This is your shot. I am listening. 

Mr. Harris? 

Mr. Harris. Well, I would like to see, the very first thing, who 
are you going to hold accountable. And I do not just mean account- 
able with a slap on the wrist or another reassignment and then you 
get promoted a year from now and get a big, fat award. Who are 
you actually going to remove from Federal service as to what oc- 
curred to us? 

Mr. Cummings. By the way, she is probably watching this right 
now. But go ahead. 

Mr. Harris. That is my question with her watching. Who are 
going to remove from Federal service? 

Mr. Cummings. All right. 

Dr. Bohlen? 

Ms. Bohlen. Yes, I think that disciplinary action is necessary for 
those who are violators of Federal policies, rules, and regulations. 
And I think that accountability, as Mr. Harris said, is very, very 
important. There should be some type of stringent action coming 
from the top down to reinforce the fact that retaliation, sexual har- 
assment, discrimination, and the like will not be tolerated here. 
And I think that will be done through example. 

Mr. Cummings. Mr. Tuttle? 

Mr. Tuttle. I agree with my colleagues. I think accountability 
that is held firmly to is the only answer. I think that retaliation 
in any form, regardless of who it is, whether it is me, any of my 
colleagues, or anybody else, is abhorrent and has no place in any 
organization. 

So if I were going to say — I were going to ask a question, it is, 
are you going to take a stand to make sure that me, my colleagues, 
and people like me can speak out on issues that need to be brought 
into the light of day and we are not going to have to worry about 
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whether we are going to end up out on the street or castigated or 
marginalized or shamed any more than we have already been? 

Mr. Cummings. Ms. Kellen? 

Ms. Kellen. I want the Administrator to do what the head of VA 
recently did and go to us, the unions, and work with us so that we 
can identify the problems. Because we know where they lie, and we 
will be very careful about not identifying people who are not the 
problem. We will identify the problems, and they need to address 
them. 

Mr. Cummings. Now, one thing that Ms. McCarthy may say is 
that EPA issued a notice of proposed removal of Dr. Bertram with- 
in 2 months of the March 2011 incident. Is that accurate? 

Mr. Harris. That is accurate, but only after we got involved and 
completed a factfinding investigation. Initially, they were going to 
give another reprimand. When we met with Mr. Mather and told 
him, you can’t do another reprimand 

Mr. Cummings. I am running out of time, unfortunately. 

Mr. Harris. — that is what it changed. 

Mr. Cummings. But let me just say this as I close. I want to 
thank you for what you have said. 

And I’ve got to tell you, my chairman here is a lot younger than 
me, but as I get older, I realize, Mr. Harris, that 15 years from now 
I may be dead. And what you are doing today, it is not just about 
this moment 

Mr. Harris. Yeah. 

Mr. Cummings. — and it is just not about the people there right 
now. It is about generations yet unborn. 

Mr. Harris. That is right. 

Mr. Cummings. It is about people who are in high school right 
now 

Ms. Bohlen. Right. 

Mr. Cummings. — little kids in the sixth grade 

Ms. Bohlen. Yes. 

Mr. Cummings. — who simply want to give. 

Ms. Bohlen. Uh-huh. 

Mr. Cummings. They do not want to make a lot of money. They 
just want to make things better for all members of our country. 

And so what you are doing, what you have done, it goes beyond — 
hopefully it goes beyond the grave. And so I want you to keep 
pushing forward. 

Mr. Tuttle, I am so sorry that you are being forced out of govern- 
ment, because you all are the kind of people that we need. 

Ms. Bohlen. Yes, he is. 

Mr. Cummings. You are the ones that we need. 

Ms. Bohlen. Uh-huh. 

Mr. Cummings. But, yet and still, you are forced out, simply try- 
ing to do the right thing. 

Ms. Bohlen. Yes. 

Mr. Cummings. We are better than that. 

Thank you, Mr. Chairman. 

Chairman Chaffetz. I want to thank you all for being brave 
enough to come here and testify. It will make a difference. We do 
listen to what you have. We do want to continue to follow up with 
you. 
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And I concur with our ranking member here. The passion that 
he puts into this and the caring that he has we all appreciate. And 
you keep us up to speed, and we got your back. 

We are going to stand in recess for approximately 5 minutes 
while we reset, and then we will start our second panel with the 
Administrator. 

[Recess.] 

Chairman Chaffetz. The committee will come to order. 

We are pleased to welcome the Honorable Gina McCarthy, Ad- 
ministrator for the Environmental Protection Agency. 

And, Administrator, we appreciate you being here. You have reg- 
ularly testified before Congress. You have made yourself available, 
and to that we are very appreciative, as I know other committees 
are. 

It is not always an easy thing to come and testify before Con- 
gress, but I do believe it is one of the unique things and great 
things about the United States of America, the way we operate. We 
have these discussions with candor. We ask tough and difficult 
questions. It is part of the checks and balances. And your personal 
involvement and participation is very much appreciated. And we 
recognize that, and we thank you. 

As you know, pursuant to committee rules, witnesses are to all 
be sworn before they testify. So if you would please rise and raise 
your right hand. 

Do you solemnly swear or affirm that the testimony you are 
about to give will be the whole truth, the truth, and nothing but 
the truth? 

Thank you. 

Let the record reflect that the witness answered in the affirma- 
tive. 

We would appreciate it if you would limit your verbal comments 
to 5 minutes, but we will be very generous with that. And, of 
course, your entire written statement will be entered into the 
record. 

Administrator McCarthy, you are now recognized for 5 minutes. 

STATEMENT OF THE HON. GINA MCCARTHY, ADMINISTRATOR, 
U.S. ENVIRONMENTAL PROTECTION AGENCY 

Ms. McCarthy. Thank you, Mr. Chairman, Ranking Member 
Cummings, and members of the committee, for the opportunity to 
testify today. 

It really is an honor to serve as Administrator of the U.S. Envi- 
ronmental Protection Agency. EPA’s mission to protect public 
health and the environment is important to every one of us and our 
families, and I understand and appreciate the committee’s keen in- 
terest in EPA’s work. 

In order to best achieve our mission, one of the priorities for my 
tenure as Administrator has been embracing EPA as a high-per- 
forming organization. That means using our limited resources effec- 
tively, supporting our incredibly talented and dedicated workforce, 
so that EPA employees have the tools that they need to do the im- 
portant work that we all ask of them every day, as well as ensur- 
ing that the Agency continues to rely on a faithful application of 
the law and science. 
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The overwhelming majority of the approximately 15,000 EPA em- 
ployees are dedicated. They are hardworking, they are professional 
public servants. I personally remain very proud of the EPA’s 
achievement in protecting public health and the environment on 
behalf of the American people and of the EPA employees who work 
hard every day to make those achievements possible. 

But I also know that, over the last few years, there have been 
examples of a few EPA employees who have engaged in serious 
misconduct. While I firmly believe these employees are isolated ex- 
amples, I believe we always can and must do better. To that end, 
we have made a number of changes to Agency management proc- 
esses and procedures, and we will continue to strive for continuous 
improvement in this area. 

While not the subject of today’s hearing, with the committee’s en- 
couragement, we have been working closely with our inspector gen- 
eral to enable the Agency to expeditiously take administrative ac- 
tion with regard to certain types of employee misconduct. The 
Agency and the OIG have now biweekly meetings to discuss the 
status of those investigations into employee misconduct, and we 
have agreed upon a set of procedures and timelines for informa- 
tion-sharing in certain categories of cases. 

These meetings and procedures have helped us facilitate the 
Agency’s ability to take action more quickly upon completion of the 
OIG investigations. The Agency and the OIG sent a joint letter to 
the committee outlining this progress earlier this year. 

As I understand it, today’s hearing is focused primarily on the 
events surrounding a misconduct situation which occurred in 2011 
at our Region 5 office in Chicago. 

While the misconduct that is at the root of this case occurred be- 
fore my tenure as Administrator, it is my understanding that, in 
this particular case, a Region 5 supervisor took action upon learn- 
ing of the alleged misconduct of the individual and that the indi- 
vidual was subsequently held accountable and no longer works for 
the Agency. 

While there were some difficulties and likely some 
miscommunications among the offices in the region which may 
have created confusion among those involved, through the efforts 
of all involved, disciplinary actions were taken that resulted in the 
subject employee no longer being a Federal employee. 

I expect all managers to take appropriate and corrective discipli- 
nary actions when they learn of potential misconduct by one of 
their employees, regardless of that employee’s position at the Agen- 
cy. Harassment of any kind in EPA workplaces is intolerable. 

In December 2014, I reaffirmed the Agency’s commitment to pro- 
hibit harassment in the workplace through an email to the entire 
Agency. In January, I sent a second Agency-wide email reminding 
everyone of the OIG’s important role in routing out waste, fraud, 
and abuse at the Agency, ensuring employees were aware of their 
ability to contact the OIG Hotline about a matter. 

The Agency also recognized the need to provide managers with 
clear guidance on what to do if they become aware of a matter — 
an alleged matter of harassment. Earlier this year, the first-ever 
comprehensive set of procedures evaluating allegations of harass- 
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ment were developed and sent to the Agency’s five units for bar- 
gaining. 

When those discussions are concluded, we will finalize the order 
that formalizes the Agency’s very first procedure for addressing al- 
legations of workplace harassment. The order will provide for uni- 
formity and transparency about expectations related to processing 
complaints of harassment, procedures for reporting and responding 
to those complaints, and guidance for engaging in related fact- 
finding and decisionmaking. 

We hope to conclude this process in the very near term. Having 
formal procedures to implement the Agency’s anti-harassment pol- 
icy will provide the clarity we need for managers and employees in 
preventing and stopping harassment of any kind. 

In closing, I am honored to serve this agency and the people of 
the United States. I am proud of the great work accomplished 
every day by all of the employees at EPA, and I am excited about 
the progress we are making as an agency. 

With that, I look forward to taking questions. 

[Prepared statement of Ms. McCarthy follows:] 
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Opening Statement of Gina McCarthy 
Administrator 

U.S. Environmental Protection Agency 

Committee on Oversight and Government Reform 
U.S. House of Representatives 
July 29, 2015 


Chairman Chaffetz, Ranking Member Cummings, and members of 
the Committee, thank you for the opportunity to testify today. It is an 
honor to serve as Administrator of the United States Environmental 
Protection Agency (EPA). The EPA’s mission, to protect human health 
and the environment, is important to every one of us, and our families, 
and I understand and appreciate this Committee’s keen interest in the 
EPA’s work. 

In order to best achieve EPA’s mission, one of the themes for my 
tenure as Administrator has been “embracing EPA as a high performing 
organization.” This means using our limited resources effectively, 
supporting our talented and dedicated workforce so that EPA employees 
have the tools they need to do the important work we ask of them every 
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day, and ensuring that the Agency continues to rely on a faithful 
application of the law and science. 

The overwhelming majority of the approximately 15,000 EPA 
employees are dedieated, hardworking, professional publie servants. I 
personally remain very proud of both the EPA’s aehievements in 
proteeting human health and the environment on behalf of the Ameriean 
people and of the EPA employees who work hard every day to make 
those achievements possible. But 1 also know that over the last few years 
there have been examples of a few EPA employees who have engaged in 
serious misconduct. While I firmly believe these employees are isolated 
examples, I believe we can always do better. To that end, we have made 
a number of changes to agency management processes and procedures 
and strive for continued improvement in this area. While not the subject 
of today’s hearing, with the committee’s encouragement we have been 
working closely with our inspector general to enable the agency to more 
expeditiously take administrative action with regard to certain types of 
employee misconduct. The agency and the OIG now have biweekly 
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meetings to discuss the status of OIG’s investigations into employee 
misconduct and have agreed upon a set of procedures and timelines for 
information sharing in certain categories of cases. These meetings and 
procedures have helped to facilitate the agency’s ability to take action 
more quickly upon completion of the OIG investigations. The Agency 
and the OIG sent a joint letter to the Committee outlining this progress 
earlier this year. 

As I understand it, today’s hearing is focused primarily on the 
events surrounding a misconduct situation which occurred in 201 1 at our 
Region 5 office in Chicago. While the miseonduct at the root of this 
case occun-ed before my tenure as Administrator, it is my understanding 
that in this particular case a Region 5 supervisor took action upon 
learning of the alleged misconduct and the individual was subsequently 
held accountable and no longer works for the agency. While there were 
some difficulties and likely some miscommunications among offices 
within the region that may have created some confusion among those 
involved, through the efforts of all involved, disciplinary actions were 
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taken that resulted in the subject employee no longer being a federal 
employee. I expect all managers to take appropriate corrective and 
disciplinary actions when they learn of potential misconduct by one of 
their employees, regardless of that employee’s position at the agency. 

Harassment of any kind in EPA workplaces is intolerable. In 
December 2014, 1 reaffirmed the agency’s commitment to prohibit 
harassment in the workplace through an email to the entire agency. In 
January, I sent a second agency-wide email reminding everyone of the 
OlG’s important role in rooting out waste, fraud, and abuse, at the 
agency, ensuring employees were aware of their ability to contact the 
OIG Hotline about a matter. 

The agency also recognized a need to provide managers with clear 
guidance on what to do if they become aware of an allegation of 
harassment. Earlier this year, the first-ever comprehensive set of 
procedures evaluating allegations of harassment were developed and 
sent to the agency’s five unions for bargaining. Once those discussions 
arc concluded, we will finalize the order formalizing the agency’s very 
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first procedures for addressing allegations of workplace harassment. 

The order will provide for uniformity and transparency about 
expectations related to proeessing complaints of harassment; procedures 
for reporting and responding to complaints; and guidance for engaging 
in related fact-finding and decision making. We hope to conclude this 
process in the upcoming months. Having formal procedures to 
implement the agency’s anti-harassment policy will provide additional 
clarity for managers and employees in preventing and stopping 
harassment of any kind. 

In closing, I am honored to serve the agency and the people of the 
United States. 1 am proud of the work accomplished every day by the 
employees of EPA and excited about the progress we are making as an 
agency. With that, I look forward to any questions you may have. 


5 



89 


Chairman Chaffetz. Thank you. 

I now recognize myself for 5 minutes. 

Do you believe the three witnesses that were here prior, do you 
believe they wereretaliated against? 

Ms. McCarthy. No, I do not. 

Chairman Chaffetz. Not in any way, shape, or form? 

Ms. McCarthy. You know, I think that — Mr. Chairman, I want 
to just confirm that harassment of any kind is not tolerated. You 

know, as a 61-year-old woman who started in a man’s field 

Chairman Chaffetz. No, no, no. This is not the question I asked 
you. I do not want to know about your background. I want to know 
if you think that they were retaliated against. 

Ms. McCarthy. No, sir. 

Chairman Chaffetz. We heard nearly 2 hours of testimony, and 
you believe that their statements are false. 

Ms. McCarthy. No, I did not indicate that. 

Chairman Chafeetz. Well, they said that they were each retali- 
ated against, and you said that is not the case. 

Ms. McCarthy. I indicated that what I look at is the entire facts 
around the case. And, clearly, we had confusion in how we inves- 
tigated it, but they were part of a large team that actually rec- 
ommended removal of that employee, and they are no longer in 
Federal employ. 

Chairman Chaffetz. And part of the criticism 

Ms. McCarthy. There was nothing to retaliate, and retaliation 
will not be tolerated. 

Chairman Chafeetz. Mr. Tuttle has a lower grade, less responsi- 
bility. You do not think that that was a result of some of his com- 
plaints against management? 

Ms. McCarthy. There were issues long before the issue of sexual 

harassment that arose 

Chairman Chaffetz. What is 

Ms. McCarthy. — about Mr. Tuttle’s performance that is well- 
documented, and he still is a productive and valued member of 
EPA’s 

Chairman Chafeetz. What is your definition of “sexual harass- 
ment”? 

Ms. McCarthy. It is the same as in the law, sir. And any har- 
assment or bullying is not tolerated at EPA. This is not a 

Chairman Chafeetz. When you say “not tolerated,” they have 
documented multiple cases, up to 10 times, of sexual harassment 

against this intern. Did you ever do 

Ms. McCarthy. I think, sir, if you look at the 

Chairman Chaffetz. Hold on. Hold on. 

Ms. McCarthy. — entire record, you’ll see that these are regular 
performance issues that we have resolved separately. It is not a re- 
taliation. 

Chairman Chaffetz. Was there any criminal referral? 

Ms. McCarthy. Was there any criminal referral? In this par- 
ticular case 

Chairman Chaffetz. The answer is no. And I want to 

Ms. McCarthy. — I do not believe so. 

Chairman Chaefetz. You said that the definition of “sexual har- 
assment,” you agree, is what is in law. So if there is — if it is illegal. 
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the kissing, the touching, the inappropriate behavior is against the 
law, why did not you refer that for criminal prosecution? 

Ms. McCarthy. It was properly referred to the correct agencies 
within the 

Chairman Chaffetz. Which agencies? 

Ms. McCarthy. The Office of Human Resources in that region. 
Chairman Chaffetz. That is within your own agency. 

Ms. McCarthy. Well, that is 

Chairman Chafeetz. It is against the law. It is against your own 
policies and procedures. What these people testified to is they had 
to step up, go to the mat, and say — offering a reprimand is not suf- 
ficient. I want to know why somebody 

Ms. McCarthy. The employee was removed, sir, not rep- 
rimanded. He was removed from service. 

Chairman Chafeetz. Not the — the problem is they had 10 vic- 
tims to get to that point. 

Now, I grant it, you were not the Administrator the entire time. 
I understand that. But this predator, the quote we heard, this was 
a predator who was fed a steady diet of interns. The first time it 
happened he should’ve been fired, and he should’ve probably been 
referred to the authorities for criminal prosecution. It happened 10 
times, and you never did that. 

Ms. McCarthy. I am aware 

Chairman Chaefetz. You still haven’t done that on this person. 
Ms. McCarthy. I am aware that 11 years ago there was an issue 

raised. And it was handled appropriately, is my understanding 

Chairman Chaffetz. Appropriately? He got a promotion. He 

Ms. McCarthy. No. He was 

Chairman Chaffetz. — continued to work there. 

Ms. McCarthy. He was carefully watched. The very minute 

Chairman Chaffetz. Watched? 

Ms. McCarthy. — we had any indication 

Chairman Chaffetz. Who was watching him? 

Ms. McCarthy. The very minute we had any indication of impro- 
priety, which was the recent issue, we took prompt action. And in 

less than 2 months, that man 

Chairman Chaffetz. You moved his cubicle four spaces away. 
You think that is appropriate? 

What do you say to the mother and father who sent their 24- 
year-old to the EPA, she is starting her career, and she is har- 
assed? Look at her statement. And you did the appropriate thing 
by moving her four cubicles away? 

Ms. McCarthy. We are doing everything we can to reenforce the 
policy in the law. We are developing procedures so there’s never a 

question about this. And we are doing everything 

Chairman Chaffetz. That is not good enough. 

Ms. McCarthy. — we can to protect every employee 

Chairman Chafeetz. When somebody is sexually harassed, you 
send them to the authorities. You fire them. 

Ms. McCarthy. I did send them to the correct authorities. 
Chairman Chaffetz. You sent them to Human Resources, who 
wanted to reprimand him. You never did send him to the criminal 
referral. 
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Ms. McCarthy. Human Resources recommended the same thing 
as every manager, which was to actually proceed to removal. The 
man is no longer in Federal 

Chairman Chaffetz. That is not what initially happened. It was 
in his record that they had had 10 complaints, 10 sexual harass- 
ment complaints, against this gentleman, and he was allowed to 
continue to be there. And, as we heard testimony, a predator who 
was fed a steady diet of interns. 

Ms. McCarthy. I am aware of one complaint 11 years ago and 
the complaint that was just processed under my watch, which re- 
sulted in his removal from public service within 5 or 6 weeks. 

Chairman Chaffetz. Did you fire him, or was he allowed to re- 
tire? 

Ms. McCarthy. He was allowed to retire because that is his 
right. 

Chairman Chaefetz. Yeah. 

Ms. McCarthy. Even if he were fired, he was allowed to retire. 

Chairman Chafeetz. Do you believe this intern who said that 
there was sexual harassment? Do you believe that her statement 
is true? 

Ms. McCarthy. Oh, I absolutely do, and that was 

Chairman Chaffetz. Then why did not you refer it for a crimi- 
nal referral? Why did not you give it as a criminal referral? If you 
believe that her statement is true and it was sexual harassment 
and that is a violation of the law and you allowed him to just re- 
tire, why did not you send that to the proper authorities? 

Ms. McCarthy. We took the appropriate action. 

Chairman Chaffetz. Do you think it is appropriate — do you 
think it is against the law to sexually harass somebody at work? 

Ms. McCarthy. I think it is not only against the law, but it is 
also against our policies. And we acted under the policies and the 
law when we — when it led to the removal of him from public office. 

Chairman Chaffetz. Did you let any of the law enforcement offi- 
cers know? 

Ms. McCarthy. Mr. Chaffetz, I have two young daughters just 
about this woman’s age. 

Chairman Chaffetz. I’ve got two young daughters, too 

Ms. McCarthy. I appreciate the fact that 

Chairman Chaffetz. — and I would never send them to the EPA. 
it is the most toxic place to work I’ve ever heard of. 

This person, this 24-year-old girl, she is starting her career; she 
is harassed over a 3-year period. And you admit that that is a vio- 
lation of the law. Why did not you do the criminal referral? 

Ms. McCarthy. There was absolutely no information that I was 
aware of or that the people investigating this when this intern 
spoke up that there was any consistent harassment until the day 
she spoke up. 

I am not blaming her. She is in a very difficult situation that 
none of us want her to be in. 

Chairman Chaffetz. When she did speak up. 

Ms. McCarthy. But we can’t know 

Chairman Chaffetz. When she did speak up. 

Ms. McCarthy. — things that have never been — when things 
aren’t spoken up. 
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Chairman Chaffetz. Looking at the record now, are you going 
to do a criminal referral? 

You have got to ask somebody? You are the Administrator. 

Ms. McCarthy. Well, I am happy to move forward in what- 
ever — 

Chairman Chaffetz. You are happy. I do not want you to be 
happy. I want you to do the right thing. He should have been fired, 
and, at the very least, you should do a criminal referral. 

How many times does this happen and you do not do a criminal 
referral? I mean, we had the case where we had to bring you up 
and talk about Mr. Jutro. So why is there such a toxic environ- 
ment? 

I want to know why there’s no criminal referral. You did not do 
it then, and you are not willing to do it now. Why? 

Ms. McCarthy. The individual could have. We responded appro- 
priately under our policies in the law. If additional work is nec- 
essary or referrals, we are happy to do that. 

I did not make a decision that this shouldn’t move there. I oper- 
ated under the policies in the law to move forward. And, in fact, 
we expedited this in a way that Mr. Cummings has been asking 
us to do for a long time, which is quickly and decisively. 

Chairman Chafeetz. Do you believe you have an obligation 
under the law if you know of sexual harassment 

Ms. McCarthy. No. 

Chairman Chaffetz. — to report that to the legal authorities? 

Ms. McCarthy. I am not aware of that obligation, no. I am 
aware that we have to follow it up and appropriately take steps 
that are appropriate for the circumstances, which is exactly what 
we did. 

Chairman Chaefetz. Your appropriate steps were to move him 
four cubicles away. Do you think that was appropriate? 

Ms. McCarthy. No, my step and the step that led to his removal 
is what I am referring to. I do not know what you are referring to 
in terms of four cubicles 

Chairman Chaffetz. I’ve given you probably a dozen chances to 
say — and I will give you one more time before I recognize Mr. Cum- 
mings. If you have knowledge of criminal activity, do you believe 
you have an obligation to report that to law enforcement? 

Ms. McCarthy. I did not treat this as a criminal activity as op- 
posed to an appropriate anti-harassment issue. That is how it is 
worked. That is how it is done. 

Chairman Chaffetz. And that is the crying shame, because you 
know what? Sexual harassment, it is a crime. And you need to take 
it more seriously. And it needs to go to the legal authorities. And 
that is the failing on your watch, on what you are doing. 

Ms. McCarthy. Well, part of the challenge, Mr. Chair, is — I am 
happy to talk to the woman involved, but part of the decision is 
that that woman chose a number of different paths she could take. 
It is always open to her. Frankly, I am not comfortable making de- 
cisions for a young woman who probably wants to move on, when 
I have already taken all of the actions I can do under my own au- 
thority. 

Chairman Chaffetz. You did not separate 

Ms. McCarthy. And I am not sure you 
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Chairman Chaffetz. — him. You did not move him away. 

Ms. McCarthy. — should make that decision on her hehalf ei- 
ther. 

Chairman Chaffetz. Anybody who looks at this case, you fell far 
short of that. 

I now recognize the gentleman from Maryland, Mr. Cummings. 

Mr. Cummings. Thank you very much. 

Ms. McCarthy, I just want to see if we can’t — you know, I do not 
know how much of the testimony you heard earlier, but you had 
three whistleblowers. Two of — well, all three of them are still in 
the room. And they were very, very — first of all, they were very 
courageous. They are people who came before us — they did not 
have to do it, but they did — and they talked about problems that 
the chairman had just alluded to. 

And I want us to be very careful that we are not so busy being 
defensive 

Ms. McCarthy. Yes. 

Mr. Cummings. — that we do not address the problem. 

I am always — I tell my staff that I am about the business of 
being effective and efficient, period. Life is short. And so I am try- 
ing to figure out how do we address these issues effectively and ef- 
ficiently so that we are not in the situation that Mr. Harris found 
himself, some 15 years ago talking about these same things, and 
now he is back again today talking generally about these same 
things. 

Mr. Harris, the former EEC manager in the Office of Civil 
Rights, Region 5, testified about his experiences with what he be- 
lieved to be retaliatory conduct by management. Specifically, Mr. 
Harris alleges that in 2011, as a result of investigating claims of 
sexual harassment, among other things, he was reassigned to his 
current position as EEO specialist. 

As a result of his experiences, he offered four recommendations 
for bringing about positive change to EPA’s work environment. 

And, again, these are dedicated employees 

Ms. McCarthy. Absolutely. 

Mr. Cummings. — simply trying to do their job. These are the 
kind of employees that ought to be up for awards and, you know, 
commendations . 

And I would like to get your take on each of his recommenda- 
tions. 

Mr. Harris contends that the EPA counsel currently act as per- 
sonal counsel for senior officials. He said this: “undermines Agency 
policies and Eederal statutes enforced by EEOC.” He recommends 
that this committee, “examine the roles of the Agency general coun- 
sels with regard to allegations of Title VII violations and counsel’s 
premature involvement in EEO complaints.” 

Madam Administrator, how do you respond to that recommenda- 
tion? 

Ms. McCarthy. Mr. Cummings, any recommendation that a 
dedicated employee of EPA wants to make I am going to look at, 
period. But I will explain a couple of things. 

In our counsel office, we have a dedicated independent unit that 
specifically is there to support OCR and EEO complaints. They are 
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independent of all of the other lawyers in the office and act that 
way. 

We also have an Office of the Inspector General, who I think this 
committee, above all others, will know is extremely independent. 
We do not always agree, but they do their jobs well, and they push 
us to get better all the time. And we need to respect that they are 
available. 

There’s also an Office of Special Counsel that is available exter- 
nal to the Agency specifically as an independent body to support 
these issues. 

So there are layers of opportunities here that folks have, and I 
am happy to explain that to them. And if that is inadequate, I will 
listen to what else they might recommend that we do. 

Mr. Cummings. Well, I am going to go to Mr. Harris’ other rec- 
ommendations, but, you know, one of the things that I said to the 
chairman is that I really wanted the IG to look at all of this. Be- 
cause I think 

Ms. McCarthy. Yeah. 

Mr. Cummings. — perhaps, and you may not see it, but it sounds 
like there’s a culture problem. At least in some of the regions, 
there’s a culture problem. And that culture problem probably has 
developed long before you even got here. And sometimes that cul- 
ture can be so thick and so — I mean, it is so deep that you almost 
have to dig it up to really effectively deal with it. And so I am hop- 
ing that we will have the IG look at this. 

Mr. Harris recommends — I am going to his second recommenda- 
tion — that we have an ombudsman’s office which should have, “the 
utmost authority over personnel-related issues as they relate to 
Title VII violations.” 

Administrator, what is your view on the need for a regional om- 
budsman’s office with regard to overseeing Title VII claims? 

Ms. McCarthy. I certainly will take a look at it. I can’t say that 
I am familiar enough with the role of an ombudsman and how that 
interacts with other legal statutes and requirements. But I am 
happy to take it back, and we’ll come back to you. 

Mr. Cummings. I would ask that — how soon can you get back to 
us on your thoughts with regard to that? 

Ms. McCarthy. If possible, maybe I could have our staff work 
together and develop a reasonable schedule that you’d think was 
appropriate. 

Mr. Cummings. Very well. 

Next, Mr. Harris suggested the Federal EEO employees cur- 
rently do not have sufficient retaliation protection. So he proposes 
that the EEO devise, “well-defined penalties for managers who re- 
taliate against those who work to uphold an agency’s EEO mis- 
sion.” 

I believe that you will not tolerate retaliation. There is no Mem- 
ber of this body that would go along with people being retaliated 
against. As a matter of fact, all of us have worked very hard on 
both sides of the aisle to protect whistleblowers and those who 
might come before us from the agencies. 

But I just wanted to know your view on that. 

Ms. McCarthy. Well, certainly, we want to move forward to 
make sure our anti-harassment procedures are in place so that it 
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avoids confusion. Because I think part of that really led really good 
individuals, as well as two managers, into a difficult situation. So 
we’ll get those done, and that will help. 

But the idea that we would provide, sort of, uniform measures 
really negates our ability to look at each case on its own merits and 
give each employee, whether they are a manager or not, their due 
process, which is just as important to me, to make sure that we do 
thorough investigations and do this with due process. 

Mr. Cummings. Well, you’ll never get me to argue against you 
with regard to due process. I think the problem is that, when peo- 
ple feel that they are walking up against brick walls when they try 
to get the word out and try to complain about situations — and, by 
the way, and trying to do their job that they are sworn to do — then, 
I mean, they wonder about any process. 

Ms. McCarthy. I think part of the issue that I am hearing is the 
sense that there’s a double standard 

Mr. Cummings. Yes. 

Ms. McCarthy. — in the Agency. 

Mr. Cummings. I am glad you said that. 

Ms. McCarthy. And, you know, I 

Mr. Cummings. I am glad you said that. 

Ms. McCarthy. I am working hard to make sure that that is not 
the case. And that is what these policies and procedures are about. 

But, honestly, this has not been raised as an issue to me. And 
I am really surprised that people do not find that the OIG is inde- 
pendent and effective in looking at these issues. 

Mr. Cummings. Well 

Ms. McCarthy. You know, I would welcome that. 

Mr. Cummings. Well, it goes back — now, Ms. Kellen — I do not 
know if she is still here. Ms. Kellen was telling me that she does 
have a relationship where she is able to talk to you. 

Ms. McCarthy. Yeah. 

Mr. Cummings. And one of the things that she said in her testi- 
mony — and I think it kind of summarized this whole hearing. She 
said the rank and file basically get screwed, and the management, 
some of the management folk — and she admitted that there are a 
lot of good management people now 

Ms. McCarthy. Good. 

Mr. Cummings. — but that there are some that, even when they 
do the wrong thing, they get the bonuses, they get promoted. And 
there’s something wrong with that picture. I mean, it seems like 
that would smack morale in the face big time. Would you agree? 

Ms. McCarthy. Absolutely. 

Mr. Cummings. So I want you to do me a favor. I want you to — 
I mean, I know you want to come before us — and I am almost fin- 
ished, Mr. Chairman. 

I know you want to come before us, and I know you want to 
make sure you defend your agency. I got that. But I want you to 
also put some binoculars on or at least look through a high-pow- 
ered microscope and say to yourself, why would somebody who has 
been 

Ms. McCarthy. Yeah. 

Mr. Cummings. — these employees, who have been here many 
years, given their blood, sweat, and tears, why would they even 
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risk coming here if they did not have something legitimate, or at 
least they believed legitimate, to say? 

They are putting themselves on the line. And I am telling you, 
I could not be in your shoes and just disregard folks who put them- 
selves in that position. 

Ms. McCarthy. Well, Ranking Member, the issue in Region 5 
that the chairman was referencing involves what I consider to be 
very valued and successful members of this agency. I am not dis- 
puting their value or my willingness to work with them as contin- 
ued wonderful employees at the Agency. 

There was clearly a problem. The question I was asked was 
whether it was directly retaliatory, and my concern is that this 
committee needs to see the entire record. 

Mr. Cummings. I do want to see the entire — that is why I want 
to see the IG. That is why I want the IG to look at it. 

Ms. McCarthy. Yeah. So I think it is just important, and not be- 
cause I am disputing how they feel 

Mr. Cummings. Right. 

Ms. McCarthy. — but just what the facts are on the ground. 

And I will continue to work with these employees and others. 
Now that I know that there’s a concern here, there will be no stop- 
ping our ability to work together. The unions are our partners. We 
are going to make sure that happens. 

Mr. Cummings. Now, either you can refer to the IG or we can 
refer to the IG, but 

Ms. McCarthy. I am happy to request it. I am happy to, sir. 

Mr. Cummings. Will you do that? 

Ms. McCarthy. Yes. 

Mr. Cummings. And, Administrator, please hear me out. 

Ms. McCarthy. Yes. 

Mr. Cummings. Administrator, I do not know how long you are 
going to be in this position, but what we are trying to do is create 
a situation where we try to cure some of this 

Ms. McCarthy. Absolutely. 

Mr. Cummings. — so that people coming behind us will not have 
to go through the same thing. I mean, it makes no sense. 

Ms. McCarthy. I agree. And I am certainly not trying to be de- 
fensive of the Agency, just defending due process for everybody in- 
volved. And I will work hard on this, Mr. 

Mr. Cummings. And I want to make it clear, Mr. Chairman, we — 
and I know the chairman agrees with me — that we know that the 
vast majority of ERA employees are great people giving everything 
they’ve got. We’ve got that. But we do not want to ruin their spirit; 
we do not want to take away from them. We do not want to be forc- 
ing somebody out, like Mr. Tuttle, who — almost in tears when I 
talked to him after the hearing. He does not want to leave, but he 
is being forced out. And you know what he said to me? 

And I hope you do not mind me sharing this, Mr. Tuttle. 

He said, “You know, I am 63 years old. Everywhere I go, I am 
pretty much blackballed. I can’t get a job.” Why? Because he simply 
was trying to do his job. We are better than that. We are so much 
better. 

Thank you, Mr. Chairman, for your indulgence. 

Chairman Chaffetz. Thank you. 
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I now recognize the gentleman from Arizona, Mr. Gosar. 

Mr. Gosar. Thank you, Mr. Chairman. 

We are going to switch it up a little bit, since I haven’t had a 
chance to evaluate some of the things. 

Administrator McCarthy, there’s a memorandum prepared by 
senior Army Corps of Engineers employees detailing serious legal 
and scientific deficiencies with the waters of the United States rule 
were reported in the news this week. 

Are you aware of those memos? 

Ms. McCarthy. I have been reading about them, yes. 

Mr. Gosar. Okay. Are you aware of the legal and scientific defi- 
ciencies raised by the Corps in those memos? 

Ms. McCarthy. Just from what I’ve read. I have not seen the 
memo myself. 

Mr. Gosar. Mr. Chairman, I would like to submit the memos and 
the attachments into the record and share some of those concerns 
with you right now. 

Chairman Chaffetz. Hearing no concerns, without objection, so 
ordered. 

Mr. Gosar. An April 27, 2015, memo from Major General John 
Peabody, Deputy Commanding General for the Corps’ Civil and 
Emergency Operations, states: “The rule’s contradictions with legal 
principles, general multiple legal and technical consequences that, 
in the view of the Corps, would be fatal to the rule in its current 
form.” As is, the rule will be legally: “vulnerable, difficult to defend 
in court, difficult for the court to explain or to justify, and chal- 
lenging for the court to implement.” The rule has abandoned prin- 
ciples of sound science, quote, and introduced indefensible provi- 
sions into the rule. 

A May 15, 2015, memo states: EPA’s analysis underlying the rule 
is, quote, flawed in multiple respects. And the Corps’ review could 
not find a justifiable basis to the analysis for many of the docu- 
ment’s conclusions. 

Now, question. This rule was jointly issued by the EPA and 
Army Corps. Is that correct? 

Ms. McCarthy. That is correct. 

Mr. Gosar. Assistant Secretary of the Army Jo-Ellen Darcy testi- 
fied before the House Transportation Committee in June that the 
Army Corps, quote, took these concerns and walked through them 
with the EPA before finalizing the rule. 

Is that your understanding? 

Ms. McCarthy. That is my understanding, yes. 

Mr. Gosar. Can you confirm that the EPA knew about these con- 
cerns before finalizing the rule? 

Ms. McCarthy. Since I am not privy to the exact language in 
the memo, I can’t speak directly. But I can tell you that, in working 
with Jo-Ellen Darcy on this rule, she indicated that all of the con- 
cerns of the Army Corps had been satisfied. In moving forward 
with the final, I individually had conversations with her about the 
changes that the Army Corps was interested in making as the pro- 
posal moved through the interagency process, and I understood 
that everything had been fully satisfied. 

Mr. Gosar. Really? Huh. 
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The EPA has publicly stated that it worked closely and carefully 
with the Army Corps to make sure, just as you said, sure that all 
concerns were addressed before finalization. 

In its April 27, 2015 memo, the Corps asserts that, to date, the 
fixes have not been adopted, so the flaw remains. 

Did the EPA adopt the Corps’ recommended changes to the final 
version of the rule published on June 29, 2015? 

Ms. McCarthy. I wasn’t privy to the exact interagency discus- 
sion within the Army Corps. I was privy with — I had a close work- 
ing relationship, as did our staff, and that is what produced the 
final rule. And they understood that all concerns were satisfied. 

Mr. Gosar. Well, that is why these two documents come out here 
showing quite the contradiction, because they are saying they 
weren’t met. 

Once again, I see the EPA saying that they are above the law, 
not only in rulemaking — and you are aware that there are numer- 
ous Supreme Court rulings that defy you actually going into this 
waters of the U.S. Application. You got serious comments in re- 
gards to the Army Corps of Engineers that you are supposed to 
team up with, and yet you sit here and tell me that we have made 
sure that it is all taken care of, but yet it is not. 

What am I supposed to believe when I hear just the testimony 
that you gave in front of the chairman and now I am looking at 
waters of the U.S.? It is just a blatant disregard for the rule of law. 

Do you have any comments in regards to that? 

Ms. McCarthy. I disagree with that, sir. I think it follows 

Mr. Gosar. Oh, you can disagree all you want, but the facts are 
the facts, are they not, ma’am? 

Ms. McCarthy. They certainly are. 

Mr. Gosar. And so there’s huge deficiencies with this rule, but 
yet you did not take the time to do it properly. What you did is 
you forced it down, just like everybody else does within this agency. 
And so, who cares about the rules? 

You know, I come from Arizona, where water is for fighting over, 
whiskey is for drinking. So these are very, very important to us, 
particularly, in the West. 

Ms. McCarthy. They are. 

Mr. Gosar. And they are overreaching beyond that. 

So I find it very defiant to have you sitting here and, in light of 
these two documents, stating that you actually worked with the 
Army Corps of Engineers, that it is ingrained within the rule. But 
it is not ingrained in the rule. And you perpetuated a bad rule that 
has legal consequences and has ramifications for States and water 
use throughout this country. Shame on you. 

I yield back, Mr. Chairman. 

Chairman Chaffetz. I thank the gentleman. 

I now recognize the gentlewoman from Michigan, Mrs. Lawrence, 
for 5 minutes. 

Mrs. Lawrence. Ms. McCarthy, Administrator, I am here today 
to talk about your responsibility as the Administrator of this de- 
partment. 

You have been in this position 2 years, correct? 

Ms. McCarthy. That is right. 
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Mrs. Lawrence. And the incidents we are referring to happened 
before your position took over this department. 

Ms. McCarthy. That is my understanding. 

Mrs. Lawrence. So my question to you is — and I know that you 
understand this, because when you take on a position of a depart- 
ment head, you have a responsibility for ensuring that your em- 
ployees are safe, that they work without discrimination. Title VII 
clearly outlines what that discrimination is. 

And one of the ways that you hold employees accountable is that 
you train them; that when you come into a department, that you 
have documented training that explains to all of your management 
staff that violation — that these are the laws, and you are held re- 
sponsible for that. 

Can you explain to me how you, in these 2 years, have docu- 
mented that your managers have this training and the account- 
ability that happens as a result of that? 

Ms. McCarthy. I certainly can, and I am happy to provide a 
more complete report after the hearing. 

But we have had anti-harassment policy in place. People are 
trained in accordance with all of the policies. When an issue arises, 
one of the first things we look at is ensuring that they have been 
properly trained and that there will be no repeat of any violating 
behavior. 

You know, we take these issues incredibly seriously. And one of 
the things that is happened under my tenure is a continued in- 
crease in our training budget, not just for managers but for other 
employees, so that people can know what their rights are, know 
what the appropriate recourse is if they feel like they have had 
issues that arise that they are uncomfortable with or they do not 
understand. 

And I think we are going to keep trying to do the best we can 
to both document training but to increase training availability. It 
is been very difficult at the Agency to adjust to budget cuts, but 
the last thing I am going to do is disinvest in the employees of this 
agency. 

Mrs. Lawrence. Now, the training goes two ways. So you train 
your managers, but you also train the employees. 

Ms. McCarthy. Right. 

Mrs. Lawrence. I was disheartened to hear the testimony of the 
previous panel, where they felt they did not have anywhere to go. 
To me, what came to mind, if there had been proper training — ^you 
are required to post information. If you feel like you have been dis- 
criminated, there’s a confidential number that you can call that is 
beyond your manager if you do not feel — are all those things in 
place? 

Ms. McCarthy. I believe they are, but I will go back and double 
check. I think I am distressed by the same issue. It seems as if 
they knew the Office of the Inspector General was available but did 
not feel comfortable or that they would be independent. You know, 
we are — and I will talk about that and figure out what else we do. 

But there is training. People know who to call. One of the things 
we are working on on anti-harassment is, while we have had a 
good policy, I think we haven’t had the procedures in place to im- 
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plement that consistently and effectively, which is why we just did 
that. 

I just asked that that policy be developed. What happened is the 
five unions wanted to bargain on the implementation of that policy. 
And that is where we are today. My hope is that that will provide 
added clarity, and we’ll integrate that into a more rigorous training 
program, as well. 

Mrs. Lawrence. I want to be really clear. The question that was 
just asked by my colleague is about efficiencies in programs and 
procedures within EPA. I am the ranking member on Interior. EPA 
is extremely important to our government, to our environment, 
something I am very committed to. 

This whole hearing is about distractions, about waste of time and 
demoralizing employees that we need energized and committed to 
actually doing the job we hired them to do. It is unacceptable that 
we have 11 complaints put forth on the same issue about sexual 
harassment, about bullying. And, to your credit, 2 years in — but 
you must have a fierce commitment to policies, to making sure that 
any employee, if they feel like they’ve been discriminated against, 
that they know where they can go; that the IG — you do not wait 
for the employee to call the IG. You energize the IG to advise you. 

You need to do something above and beyond. You need to be cre- 
ative, as the Administrator, how you are going to change this. Be- 
cause I am holding EPA accountable to do what we hired them to 
do. It is a critical time in our country, with our environment and 
these questions on water, for us to be so distracted. 

This, to me, is so disappointing, that we have to spend this much 
time when we have valued — 30 years’ experience in EPA is some- 
thing that we should be valuing. That employee should be so ener- 
gized and integrated into the success of this country and doing the 
work for EPA. 

And, with that, I yield back my time. 

Chairman Chaefetz. Thank you. 

We’ll now recognize the gentlewoman from Wyoming, Mrs. Lum- 
mis, for 5 minutes. 

Mrs. Lummis. Thank you, Mr. Chairman. 

And I certainly admonish you to listen to the chairman and the 
ranking member and the other members of this committee who 
have brought to your attention how serious this committee believes 
this issue is. 

With that, I, too, am going to switch gears. I want to talk to you 
about a couple of substantive issues related to the President’s Cli- 
mate Action Plan. 

Now, under his plan, the EPA has proposed two major rules on 
existing power plants and on new power plants. These rules affect 
listed species. 

Now, let’s go to the Endangered Species Act, where any Federal 
agency that carries out a discretionary action that may affect a list- 
ed species or critical habitat must consult with either the Fish and 
Wildlife Service or NOAA Fisheries. The threshold is really low. It 
is any possible effect, including insignificant or beneficial effects. 
That is what triggers the consultation requirement in the Endan- 
gered Species Act. 
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Now, let’s turn back to the existing-source rule. The EPA just 
summarily concluded that the rule would have no effect on any list- 
ed species. In the new-source rule, the EPA did not even address 
compliance with the Endangered Species Act. 

My question is this: Will EPA consider whether its proposed new- 
source rule may affect any listed species or critical habitat? 

Ms. McCarthy. Well, Congresswoman, first of all, I am glad of 
the commitment to endangered species, and I share it. We will 
make sure that the final rules actually meet our obligation under 
the Endangered Species Act. 

Mrs. Lummis. Well, I hope that obligation includes a consulta- 
tion. Because, with regard to the existing-source rule, every model 
EPA has released projects that multiple coal-fired power units will 
close if the rule is implemented. Now, among those are Big Bend 
Power Station and Crystal River Power Plant in Elorida. 

Now, according to the Eish and Wildlife Service’s Elorida man- 
atee recovery plan and a USGS study, the warm water that is pro- 
vided by these plants is crucial to the existence of the Elorida man- 
atee. The plan states that about two-thirds of the manatees in Elor- 
ida rely on these warm-water discharges for protection from the 
cold. The plan states that alterations to power plants will signifi- 
cantly affect the manatees’ ability to survive cold temperatures. 

Many of the power plants in Florida even have manatee protec- 
tion plans imbedded in their Eederal Clean Water Act permits for 
water discharges. Now, that includes, like. Big Bend and others. 
The operator of Big Bend Power Station, Tampa Electric Company, 
has advised the Public Service Commission in Elorida that your ex- 
isting-source rule will force the company to shut down Big Bend. 

How did the EPA conclude that its existing-source rule will have 
no effect on endangered species if the EPA’s own modeling and the 
Tampa Electric Company have both concluded that the rule will 
shut down generating units at this plant and eliminate the warm- 
water refuge for manatees? 

Ms. McCarthy. Well, Congresswoman, as you know, this issue 
has arisen during the proposal period for 111(d). We will certainly 
take a look at this comment, and we will abide by the law as we 
finalize the rule. 

Mrs. Lummis. Have you ever contacted the Eish and Wildlife 
Service with regard to the possible effects of the two power plant 
rules on endangered 

Ms. McCarthy. I can only speak to my own knowledge, which 
I personally have not. 

Mrs. Lummis. Do you know if anyone else in the Agency has? 

Ms. McCarthy. I do not know the process that has been estab- 
lished by the Agency and the staff so far. 

Mrs. Lummis. Would you please provide to this committee infor- 
mation on whether and who, if anyone, contacted the Eish and 
Wildlife Service with regard to the possible effects of the two power 
plant rules on endangered and threatened species? 

Ms. McCarthy. Well, I know. Congresswoman, that when the 
rule comes out in final form, you will see this as a comment in re- 
sponse, and it will be fully responsive to your request. 
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Mrs. Lummis. We will go now to the existing-source rule. What 
is the basis for finding no effect on the manatee under the existing- 
source rule? The overwhelming evidence is to the contrary. 

Ms. McCarthy. I can’t answer that specific question any more 
directly than I just did, which is the folks are aware of the concern 
that is heen raised, and they will address that concern, and we will 
make sure that when the final rule comes out it is consistent with 
our requirements under the Endangered Species Act. 

Mrs. Lummis. Would you provide to this committee also the basis 
for a decision? 

Ms. McCarthy. That will also, I am sure, be thoroughly dis- 
cussed, but I will make sure that is the case as we look at the re- 
sponse to comment in the rule. 

Mrs. Lummis. Thank you, Ms. McCarthy. 

Mr. Chairman, I yield back. 

Chairman Chaffetz. I thank the gentlewoman. 

I now recognize the gentlewoman from the District of Columbia, 
Ms. Norton, for 5 minutes. 

Ms. Norton. Thank you very much, Mr. Chairman. And I want 
to thank you especially for today’s hearing. I think it is a very im- 
portant hearing. 

And I want to thank Ms. McCarthy for coming and for the 
progress the Agency has made. 

Ms. McCarthy, when I became chair of the Equal Employment 
Opportunity Commission, sexual harassment was not even defined 
as sexual discrimination. We issued guidelines defining the words 
“sex discrimination” in the statute to include sexual harassment, 
and the Supreme Court later backed us up. 

The courts have not done the same with respect to unpaid in- 
terns. I was flabbergasted but understanding, how some courts in- 
terpreted law, to find that some courts have already found that un- 
paid interns are not covered by the word “employees” in Title VII 
of the 1964 Civil Rights Act. That means that the people, the whis- 
tleblowers who testified here today could not receive relief in the 
courts the way an employee of the Agency could under the statute. 

Mr. Cummings, our ranking member, has introduced a bill to 
correct this flaw in Title VII. He calls it the Federal Intern Protec- 
tion Act. I hope that some of the Republicans on this committee 
who have expressed I think appropriate outrage at the harassment 
that went on here will join us as cosponsors to this bill. 

And I would like to ask you if you would support a bill to add 
or define interns as employees under Title VII of the 1964 Civil 
Rights Act. 

Ms. McCarthy. While I can’t speak directly to a legislative pro- 
posal, I can indicate to you that EPA strives to protect all of our 
employees from discrimination, and we hold our employees and our 
managers accountable for their actions. 

Ms. Norton. Now, let me ask the question more directly. Would 
you have your counsel look at the — since there has been repeated 
harassment of interns — and, by the way, this House and the Sen- 
ate now, like most large employers across the United States, are 
replete with interns. This has widespread implications. 

Would you have your counsel look at the recently introduced Fed- 
eral Intern Protection Act and indicate to this committee, to the 
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chairman and the ranking member, whether you would support 
that act to prevent the harassment of interns in the future? Would 
you give us that in writing? 

Ms. McCarthy. I am happy to provide technical assistance on 
this. And I think, as you know, I personally and the Agency would 
support any effort to ensure that our employees are not 

Ms. Norton. I appreciate that, Ms. McCarthy, because I can see 
that you want to get rid of this issue and are right do so. 

I wasn’t here to hear from the first panel, but I’ve read their tes- 
timony, and I was particularly interested in the testimony of the 
whistleblowers and of Ms. Kellen of AFGE Council 238. In my own 
experience at EEOC, I’ve found that employees on the ground can 
be very helpful. That particularly, seems to me, might be the case 
here, where we are talking about managers. 

Ms. McCarthy, I can think of no one in the life of an employee, 
not even you, the head of the Agency, that has more power and au- 
thority over an employee than the direct supervisor or manager. 
That is why listening to these employees is, it seems to me, par- 
ticularly important. And, of course, she describes what she calls a 
serious lack of accountability and transparency, she says, at EPA 
in particular. 

When a manager has a problem — you know, imagine having to 
file a Title VII complaint against your manager. I mean, that really 
takes a lot, even if the law covered interns. That takes a lot of gall. 
That is why proactive action would be most beneficial. 

She does state, Ms. Kellen, that there are tools and procedures 
currently to address management issues. So I would like to look at 
the existing tools and procedures to address management issues, 
since that is so far out of reach of the average employee. 

You have made some progress, and I am looking at these man- 
agement issues for even further improvement. And employees are 
among those who will always offer suggestions. She says that it 
would be helpful to have the GAO conduct a study of what she calls 
bullying in the Eederal sector. And she does not even list EPA 
alone. 

Now, understand that the word “bullying” here has real connota- 
tions. I mean, it may be if you bully a Federal employee that is 
about all you have to do in order to get your point across, and 
there’s nothing she can do, even if it is a form of harassment. 

So I wonder if you would support the idea of a GAO study of bul- 
lying in the Federal sector by management employees? 

Ms. McCarthy. I would be happy to support an independent look 
at this. And, in fact. Congresswoman, I think we still have work 
to do within EPA. I mean, every agency has to continue to be dili- 
gent, but one of the things we have put on the table is much more 
concise and well-spelled-out procedures that managers need to fol- 
low and that employees can count on when these complaints come 
forward. We need to get that over the finish line, complete the re- 
view of the union, because we welcome their input on it. But we 
all have to keep struggling on this issue. 

And I am not claiming that EPA is above where any other agen- 
cy is. Bullying happens at all levels whenever there is a power dif- 
ference between one employee and another. And we have to con- 
stantly be as diligent as 
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Ms. Norton. And it is really that power difference I am talking 
about. The Agency employee may rarely see you but will see her 
supervisor, or SES, far more often. 

I wonder, because there was testimony that action by managers 
has not been fully investigated. Now, Ms. Kellen suggests some- 
thing called a feedback loop, where employees could anonymously 
offer their opinions of how managers are performing their duties. 

Now, of course, that anonymous feedback could be of any kind, 
and I am not suggesting it is enough to get some kind of action 
taken against an employee. But this person who was guilty, it 
would appear, of repeated instances of sexual harassment, if em- 
ployees could have anonymously reported that and if the head of 
the Agency knew that — others have gone on for much longer than 
I’ve gone on, including, you Mr. Chairman. If I could just get an 
answer. 

Chairman Chaffetz. Well, with all due respect, we are almost 
3 minutes over. I am just — I just tapped. 

Ms. Norton. Could I just get an answer to this question then? 

Chairman Chaffetz. Sure. 

Ms. Norton. Thank you, Mr. Chairman. 

Ms. McCarthy. I will be as brief as possible. 

We do have an OIG Hotline, which is the most direct way for 
anybody to raise an issue. 

Ms. Norton. And that is anonymous? 

Ms. McCarthy. It is, yes. 

But more to your point, I am happy to talk to Ms. Kellen about 
any suggestion she has for how we can proactively address this 
issue and not wait until it has to go to a hotline. 

Ms. Norton. Thank you for your indulgence, Mr. Chairman. 

Chairman Chaffetz. Thanks. 

We’ll now recognize the gentleman from Georgia, Mr. Hice, for 5 
minutes. 

Mr. Hice. Thank you, Mr. Chairman. 

I would like to begin by going back to the topic from my col- 
league from Wyoming. The U.S. Geological Survey, I am sure you 
are aware, has the manatee on the endangered list. And they rely 
on power plants as a source of warm water during the wintertime. 

And you had mentioned a moment ago that, to your knowledge, 
the EPA never contacted the U.S. Fish and Wildlife Service or Na- 
tional Marine Fisheries Service. Is that correct? 

Ms. McCarthy. No, sir, that is not what I indicated. I said that 
I have not personally had those conversations. 

Mr. Hice. So who has had those conversations? 

Ms. McCarthy. Well, the obligation of the development of the 
rule in addressing those issues falls to — I guess our Assistant Ad- 
ministrator at the Office of Air and Radiation would be the next 
one to look at this issue. 

Mr. Hice. You “guess.” So you do not know who is responsible? 

Ms. McCarthy. You know, I do not run the day-to-day work of 
the rule. As you know, we have received lots of comments on this 
rule. This is certainly on the radar screen, and I am confident that 
we will put out the rule in a way that addresses this 

Mr. Hice. Well, it needs to be on the radar screen; this is the 
law. 
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Ms. McCarthy. Absolutely. 

Mr. Hice. The law requires you to contact them, and you do not 
have any idea if they were contacted or not. 

Ms. McCarthy. I just said I did not participate in conversations 
myself. That is all I am 

Mr. Hice. And you are also indicating that you do not know if 
anyone else did either, because you are saying you guess it might 
have been one department or another. So you do not know. 

Ms. McCarthy. All I know is that my staff and I are well aware 
that we have an obligation to meet the rules under the Endangered 
Species Act, and we will do that. 

Mr. Hice. Okay. But you do not know if those agencies were con- 
tacted. 

Ms. McCarthy. I honestly do not recall whether I’ve had that di- 
rect conversation. I may have, but it is 

Mr. Hice. I am not talking about you. I am talking about the 
EPA in general. Did the EPA abide by the law 

Ms. McCarthy. The EPA has to abide by the law on the final 
rule, and we will. 

Mr. Hice. Did the EPA abide by the law and consult with the 
U.S. Fish and Wildlife Service or National Marine Fisheries? 

Ms. McCarthy. I am happy to get back to you, as I indicated 

Mr. Hice. So you do not know, is the answer. 

Ms. McCarthy. There are many comments that we receive that 
I do not follow directly up on. But I am 

Mr. Hice. So are you saying yes or no or you do not know? 

Ms. McCarthy. I do not know. 

Mr. Hice. Okay. That is what I was trying to get to. All right. 
So you do not know if the law was upheld or not. 

Ms. McCarthy. I know that the law has to be upheld, and I 
know that happens when we issue the final rule, which has not 
happened yet. 

Mr. Hice. All right. 

Well, you realize that the EPA’s proposed rule ultimately is going 
to shut down a number of coal-generated power plants. 

Ms. McCarthy. I remember in the Regulatory Impact Analysis 
there was an estimate of potential closings as a result of decisions 
the States might make as a result of that rule. 

Mr. Hice. There have been a number of those. One of them is 
in my own district. 

Ms. McCarthy. Okay. 

Mr. Hice. Plant Branch was closed down because of EPA regula- 
tions and so forth. And this 

Ms. McCarthy. Which plant did you say, sir? I am sorry. 

Mr. Hice. Plant Branch in Milledgeville, Georgia, shut down be- 
cause of the EPA regulations, and hundreds of jobs have been lost 
because of that. And the manatee, of course, not in my district but 
relies in other areas on the warm water generated here. And it just 
sounds to me, again, that the EPA is not abiding by the law. 

What would happen if a business decided that they were just not 
going to abide by regulations from the EPA? Would you ignore 
that? 

Ms. McCarthy. Not if it was called to my attention. And, cer- 
tainly, EPA won’t ignore the law either. 
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Mr. Hice. Well, EPA has been ignoring the law, and it is not — 
do you believe that all coal plants should be shut down? 

Ms. McCarthy. I do not have — it is not — there’s no belief system 
I have about coal at all, sir. All I do is enforce the law. 

Mr. Hice. You do not have a belief system? 

Ms. McCarthy. No. 

Mr. Hice. Do you believe that coal generates power? 

Ms. McCarthy. Yes, I — that is a factual issue. 

Mr. Hice. It is a factual issue. Do you believe that they should 
be shut down because they are coal-generated? 

Ms. McCarthy. I think they offer tremendous value to en- 
ergy — 

Mr. Hice. That was not my question. I know they offer 

Ms. McCarthy. No, I do not have any 

Mr. Hice. — ^value because the offer energy. 

Ms. McCarthy. — belief as to whether they should be shut down 
or not shut down. I do not — that is not a belief system for me, sir. 
I appreciate the value that coal brings to our energy supply system 
and how valuable it is 

Mr. Hice. You are having a difficult time understanding my 
question. I am asking, do you believe that coal plants should be 
shut down? 

Ms. McCarthy. I have no such belief that they should be shut 
down. 

Mr. Hice. Okay. 

Ms. McCarthy. I have no belief 

Mr. Hice. Are you aware that EPA policies and regulations are 
skyrocketing the ability for coal-generated power plants to exist? 

Ms. McCarthy. I believe there are two things happening. One is 
there is a transition in the energy world, and coal is becoming less 
competitive because of inexpensive natural gas. And I believe that 
we are putting rules out that are related to pollution from 
those 

Mr. Hice. Coal is becoming expensive because of the upgrades 
that are required by plants to uphold the regulations put upon 
them by the EPA. 

Ms. McCarthy. There are 

Mr. Hice. My time has expired. I thank you, Mr. Chairman. 

Chairman Chaffetz. I thank the gentleman. 

We will now recognize the gentleman from Alabama, Mr. Palmer. 

Mr. Palmer. Thank you, Mr. Chairman. 

Ms. McCarthy, Arthur A. Elkins, the inspector general for the 
EPA, testified a number of times about their frustration with co- 
operation from the EPA. As a matter of fact, he talked about how 
the EPA had inappropriately blocked his office from conducting 
some investigations that involved employee misconduct. He testi- 
fied to this in September 2014 and, in that testimony, advised the 
committee that the EPA had asserted that there was a category of 
activity defined as intelligence, to which the OIG may have access 
only subject to the EPA’s granting permission. He further stated 
that, in some cases, the EPA’s obstruction had interfered with and, 
in some cases, fouled the investigations. 

There’s other testimony by Patrick Sullivan from the OIG’s office 
where he talked about other inappropriate activity taking place at 
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the EPA in which the EPA employees in the Office of Homeland 
Security had been interviewing EPA employees and telling them 
not to tell the OIG, pulling EPA employees’ emails and phone 
records, and searching information on employees’ computers, 
among other things. And he said those, in fact, are investigations, 
and that is what they are doing. And the point is that the Office 
of Homeland Security does not have investigative authority. 

Now, this has gone on now for some time. In April, Mr. Elkins 
testified again and pointed out that the EPA confirmed to the Of- 
fice of Inspector General that it would share the information that 
they had been seeking, both with regard to previous matters and 
on an ongoing basis, and that the Agency had not yet shared that 
information. 

Then, in June, apparently — and I do want to cite one other thing. 
There was a memorandum of understanding that the EPA entered 
into unilaterally with the FBI without informing the OIG that fur- 
ther impeded the OIG’s ability to do their job. 

And then, earlier, in June, you finally agreed to turn over the in- 
formation. And you also informed the OIG’s office that you had re- 
scinded the memorandum of understanding. 

Now, my question to you is, have you turned over all of the infor- 
mation from the investigations from the Office of Homeland Secu- 
rity? 

Ms. McCarthy. My understanding is that we have made tremen- 
dous progress into 

Mr. Palmer. No, ma’am. This is a yes or no answer. 

Ms. McCarthy. I am trying to answer your question, sir. 

I do not believe that we were withholding information or that 
MOU indicated that we would be. However, I’ve addressed every 
one of Art’s concerns, including rescinding that MOU, having 

Mr. Palmer. You have rescinded the MOU? 

Ms. McCarthy. — direct contact with the staff, reaching an 
agreement with the FBI on how to integrate the OIG into all of the 
efforts that they are concerned about at our Office of Homeland Se- 
curity so that Homeland Security can perform their programmatic 
functions and never ever be viewed by the IG or anyone as above 
the law, in terms of allowing the IG access to information they 
need to do their job. 

We have made great progress in that venue. 

Mr. Palmer. Well, you keep talking about not impeding the 
OIG’s investigation, but that is not their opinion. In this April tes- 
timony, he said, in this particular case, the OIG’s investigation was 
negatively impacted and delayed by the fact that these senior EPA 
officials did not notify the OIG about their knowledge of the under- 
lying incidents. 

And my question again: Have you turned over the information 
from these investigations to the Office of the Inspector General? 

Ms. McCarthy. I am not sure I understand what this refers to, 
sir, but I do not want 

Mr. Palmer. Okay. I will simplify it for you. 

Ms. McCarthy. — ^you getting the impression that we are with- 
holding any information that the IG needs to do its job. 

Mr. Palmer. Reclaiming my time 

Ms. McCarthy. And I think the IG understands that. 
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Mr. Palmer. I will simplify it for you. Let me make it simple. 

Ms. McCarthy. Okay. 

Mr. Palmer. Have you turned over all of the information from 
the Office of Homeland Security to the OIG? 

Ms. McCarthy. As far as I know, the IG and the Office of Home- 
land Security are working collahoratively to ensure that the Office 
of the Inspector General can do its job while the Office of Home- 
land Security can perform its programmatic functions. 

Mr. Palmer. The reason I am pressing this 

Ms. McCarthy. That is how it is supposed to work. 

Mr. Palmer. The reason I am pressing this is, throughout this 
period of time 

Ms. McCarthy. Yes. 

Mr. Palmer. — you consistently offered to work with the OIG’s 
office and did not do it. Okay? So I just want to know, are you 
going to do what you said you were going to do? 

And I appreciate the fact that you rescinded the memorandum 
of understanding. 

Ms. McCarthy. Thank you. 

Mr. Palmer. But we would like to know definitively that you are 
turning over the information that the Office of Inspector General 
has requested. And, if you have not, when will it be done? 

Ms. McCarthy. I have dictated that as an absolute requirement 
of our Office of Homeland Security. We met with the Federal Bu- 
reau of Investigation; we set up a process to ensure that is hap- 
pening. And I have heard no further concern of the inspector gen- 
eral that information that he is aware of is being somehow with- 
held. 

Mr. Palmer. Okay. We’ll follow up on that later. 

If the chairman will indulge me, I have one other question. 

Five years ago, armed agents from the EPA conducted a raid on 
a city wastewater treatment facility in Dothan, Alabama. What I 
would like for you to do, Ms. McCarthy, is provide to this com- 
mittee a copy of the threat assessment that justified armed agents 
in body armor conducting a raid on a municipal facility. 

Mr. Chairman, I appreciate the additional time. Thank you. 

Chairman Chaffetz. Thank you. 

As we wrap 

Ms. McCarthy. Mr. Chairman, can I just make 

Chairman Chaffetz. Sure. 

Ms. McCarthy. — sure I know which incident he is talking 
about? 

I am aware of an investigation. I am unaware of any raid. 

Mr. Palmer. Okay. It is the city of Dothan, Alabama. 

Ms. McCarthy. Okay. Thank you. 

Mr. Palmer. Thank you very much. 

Chairman Chaffetz. We would appreciate your following up 
with Mr. Palmer on that. 

Ms. McCarthy. Okay. 

Chairman Chaffetz. As we wrap up here, I have just a few, sort 
of, cleanup questions here. 

Can you provide this committee the bonuses, if any, that Mr. 
Paul Bertram received over the last 10 years? 

Ms. McCarthy. I am happy to follow up on that, sir. 
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Chairman Chaffetz. And Susan Hedman, could we also look at 
those for the past 10 years, as well? 

Ms. McCarthy. The Regional Administrator? 

Chairman Chaffetz. Yes. Bonuses 

Ms. McCarthy. Certainly. 

Chairman Chaffetz. — for the last 10 years. We would appre- 
ciate that. 

Ms. McCarthy. Okay. 

Chairman Chaffetz. She was the person in charge with all of 
these incidents that we have been talking about, the sexual harass- 
ment incidents, not the other issues that were sort of off-topic. 
What is your assessment of her performance in this? 

Ms. McCarthy. In this instance? 

Chairman Chaffetz. Regarding the sexual harassment issues, 
the retaliation, et cetera. 

Ms. McCarthy. Well, I do not — I do not know what her direct 
involvement has been. I am aware of the full record, and I know 
that the employee in question basically left Federal service, which 
I think was the appropriate thing to do. I do not know her direct 
involvement in the retaliatory issues. 

Chairman Chaffetz. And I guess that is the concern. I mean, it 
is risen to the level that we are having congressional hearings 
about this. We have expressed concern about this. These problems 
keep happening. 

Ms. McCarthy. Generally 

Chairman Chaffetz. And, you know, it is one thing when you 
get one person complaining; it is another thing when you get three. 
And their testimony is consistent. Their authenticity seems to be 
as real as it gets. 

Our professional staff have spoken to the victim here, one of mul- 
tiple victims that were at the hands of Paul Bertram. And what is 
just sick and disgusting 

Ms. McCarthy. Yeah. 

Chairman Chaffetz. — is that it was allowed to continue 
through years. 

And we have brought this issue to you before, about when some- 
body does this and they do look at it, I do not understand why it 
is not in their record so that the next time they go to get a bonus 
or a promotion or come to some conclusion, that somebody can’t 
look back at this and say — I mean, first of all, it should never get 
to the second time, ever. But, in this case, we are talking about 10 
times. 

Now, I respect the idea that you were not the Administrator the 
entire time. But it is your watch, and you have been there for a 
few years now. And we had a hearing about this earlier this year. 

Ms. McCarthy. Yes. 

Chairman Chaffetz. What specifically are you doing, not about 
issuing, “Hey, here’s our sexual harassment policy,” which is im- 
portant, but what are you doing to make sure that nobody but no- 
body is allowed to get a bonus or promotion if they participate in 
sexual harassment? 

And are you doing anything to look back into the record and find 
those people who have a serial problem with harassing women in 
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particular? And it can happen to men, too, but the cases we have 
heard have been primarily towards young, entry-level women. 

Ms. McCarthy. Yeah. 

Chairman Chaffetz. What exactly are you, as the Adminis- 
trator, doing to get rid of those bad apples so we do not ruin some- 
body else’s life? Because the atmosphere that we hear about today, 
it is still going on. I have no trust or belief that you have actually 
solved the problem. 

Ms. McCarthy. Well, you know, we have to be as diligent as we 
possibly can, because 

Chairman Chaffetz. I know, but what is it? What are you 
doing? 

Ms. McCarthy. — one is one too many, and I understand that. 

I want to make it clear to you, Mr. Chairman, that we are not 
just putting another policy out. We are actually doing an imple- 
mentation, procedures, so that the employees can know what it is, 
we can hold managers accountable for doing — for actually following 
those procedures. 

So we are working through that with the union because I under- 
stood that this issue has been raised. But, you know, we’ll continue 
to be as diligent as we possibly can. We’ll find out what we need 
to do to make it more comfortable for these women to come for- 
ward. This is a very difficult situation that I take very seriously. 

Chairman Chafeetz. I just do not hear the specifics. Here’s what 
I want to hear: We are going to go through each and every per- 
sonnel file, and anybody who has sexual harassment, we are going 
to go back and evaluate that, we are going to do criminal referrals 
where necessary, we are going to fire people who have participated 
in this habitually, and we are going to go through each and every 
one. It is going to take some time, but we are going to do that. And 
when it comes to our attention next time, we are going to get the 
inspector general involved, and we are going to take it very seri- 
ously so that everybody feels comfortable in their work environ- 
ment at the EPA. 

That is the answer I am looking for, and you are nowhere close 
to that. Did I say anything that you would disagree with? 

Ms. McCarthy. You have not said anything I disagree with 
what — how you would handle it. My concern is making sure that 
we follow due process for the employees. That is equally important 
to me. Whether you are an employee or you are a manager, I am 
going to follow due process. 

Chairman Chaffetz. Nobody’s going to argue against due proc- 
ess — 

Ms. McCarthy. Okay. 

Chairman Chaeeetz. — but what we heard testimony in the first 
panel is, when they went through the due process — we had some 
brave people stand up and say, you know what? A reprimand ain’t 
good enough here. You are going to have to do something more. 

Ms. McCarthy. But I want to make clear to you, Mr. Chairman, 
the managers in that situation absolutely agreed, as well. It pro- 
vided an opportunity during 

Chairman Chaefetz. That is not true. 

Ms. McCarthy. — the process for more women to come forward. 

Chairman Chaefetz. That is not true. 
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Ms. McCarthy. That was the decision of the management, was 
to call for that gentleman’s removal. 

Chairman Chaffetz. That is not true. Because the original — the 
original recommendation was to move his cubicle four spaces down. 

Ms. McCarthy. Well 

Chairman Chaffetz. And — no, no. Hold on. Fortunately, you had 
some people who came in and said, that ain’t good enough, folks. 
And now they feel like there’s retribution. 

Look, we do not need to rehash the whole case. 

Ms. McCarthy. No. I just wanted to say I couldn’t agree with 
you more that we have to be serious and diligent. Let me go back 
and see what else the individuals or the unions would suggest, and 
we’ll keep working through this issue. 

I just do not want to leave here with you thinking that I do not 
take these issues seriously, because we absolutely do. And I am 
going through not just policies and procedures, but we will do ev- 
erything we can to follow up on the issues that were raised to you 
today. 

Chairman Chaffetz. I have 

Ms. McCarthy. Had they been raised to me earlier, maybe we 
would be further along. But I respect the rights of every employee 
at EPA and the unions to come to you or anybody else with these 
issues. And I will not hold that against them. I will work with 
them. 

Chairman Chaffetz. I want to believe you. I just want to see the 
action. And I want you to 

Ms. McCarthy. Yes, sir. 

Chairman Chaffetz. — follow up with this committee. We have 
jurisdiction over all of the Federal workforce. This is something 
that we are seeing not only at the EPA 

Ms. McCarthy. I will do that. 

Chairman Chaffetz. — ^but other agencies, as well. And I think 
we need a clear definition of sexual harassment, sexual misconduct, 
and what are the consequences for that 

Ms. McCarthy. And, Mr. Chairman 

Chairman Chaffetz. — because it is happening government- 
wide — 

Ms. McCarthy. — I am very happy that you are taking this seri- 
ously. 

Chairman Chaffetz. — and it is a problem. 

I do want to ask a last thing about the inspector general. 

Ms. McCarthy. Yes. 

Chairman Chaffetz. Do you think it would be appropriate or in- 
appropriate — do you think it would be appropriate that, if you have 
a sexual misconduct or sexual harassment, to have that automati- 
cally referred to the Inspector General’s Office? 

Ms. McCarthy. I am happy to talk to the inspector general 
about that, but that is 

Chairman Chaffetz. No, I want you to talk to me about that. 

Ms. McCarthy. Well, part of that is the discussion of our imple- 
mentation that is currently happening with the unions 

Chairman Chaffetz. Why 

Ms. McCarthy. — because we want these issues implemented. 
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Chairman Chaffetz. Why not automatically refer this to the In- 
spector General’s Office? 

Ms. McCarthy. It is — generally, this is not a criminal issue. It 
is an administrative procedure that goes to our Office of Human 
Resources. 

Chairman Chaffetz. Sexual harassment — sexual harassment is 
a crime. 

Ms. McCarthy. But we work with the IG on these issues. We do 
not 

Chairman Chaffetz. No, you did not. 

Ms. McCarthy. — exclude them from 

Chairman Chafeetz. You do not. You did not in this case. That 
is the problem. You did not refer it to the inspector general. You 
did not refer it to the criminal — to any criminal referral. 

I would think that you would work with the person who is claim- 
ing the sexual harassment and work with her to figure out the 
proper remedy. She complained multiple times. It is not as if she 
came forward once. She came forward multiple times. 

Ms. McCarthy. No — well 

Chairman Chaffetz. So 

Ms. McCarthy. — we do not need to rehash this, other than to 
recognize that we both share the same concern. And you have my 
assurance 

Chairman Chafeetz. But you are in a position to do something 
about it. 

Ms. McCarthy. And I will. And I have. 

Chairman Chaffetz. But you did not. You did not. 

Ms. McCarthy. Well 

Chairman Chaffetz. You did not. We had the conversation ear- 
lier. 

Ms. McCarthy. Yes. 

Chairman Chaffetz. We want to look at making sure — last 
question about the IG, still on that same topic. 

Ms. McCarthy. Yes, sir. 

Chairman Chaffetz. What information is the IG not able to ac- 
cess? In other words, to me, the IG should have unfettered access 
to the information that it wants. What exceptions are there? 

Ms. McCarthy. Well, in issues of national security, we just have 
to make sure that the appropriate individual receiving that infor- 
mation has the appropriate clearance. 

Chairman Chaffetz. Understood. Other than that 

Ms. McCarthy. That is the agreement that was reached, and 
that is what we operate 

Chairman Chafeetz. Other than that, the IG should have unfet- 
tered access, correct? 

Ms. McCarthy. I can’t speak to whether it is unfettered. I know 
what my responsibility is, to make sure that they can do their jobs 
effectively and 

Chairman Chaffetz. We had the inspector general come before 
this committee and said that your agency is not allowing them the 
access to the personnel or the information that they want. I want 
to know why not and what they shouldn’t be able — who they 
shouldn’t be able to talk to and what documents they shouldn’t be 
able to see. 
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Ms. McCarthy. I believe we are, but you can speak with Mr. 
Elkins directly. We have 

Chairman Chaffetz. I have. Now I am asking you. What — this 
should be a simple question. 

Ms. McCarthy. It is. And I’ve answered the question, sir. 
Chairman Chaffetz. I do not think so. Should the inspector gen- 
eral have total access to all personnel and all information? 

Ms. McCarthy. They should have access that is appropriate for 

them to do their jobs and 

Chairman Chaffetz. Okay. 

Ms. McCarthy. — and have the appropriate clearance. 

Chairman Chaffetz. Why are you qualifying 

Ms. McCarthy. And they have that. 

Chairman Chaffetz. Should they have access — it is appropriate 

for them to do their job by having access to all the personnel 

Ms. McCarthy. I just do not want 

Chairman Chaffetz. — and all the information. 

Ms. McCarthy. I am not a lawyer. I just do not want to have 
you ask me a direct legal question and me pretend I am one, and 

I do not want to go down that road. I do not know 

Chairman Chaffetz. When will you provide us an answer? 

Ms. McCarthy. — what the term “unfettered” means. 

Chairman Chaffetz. Can you provide an answer to me? Pick a 
date. What is an appropriate time for you to come back and answer 
me that question? 

Ms. McCarthy. Well, why do not we work with your staff and 

we’ll make that determination 

Chairman Chaffetz. Give me a date. 

Ms. McCarthy. — and I will do the best I can to meet that. 
Chairman Chaffetz. Give me a date where I say. Administrator, 
it is past the deadline. What is an appropriate date to get that 
back? 

Ms. McCarthy. I can explain to you, sir, how we have reached 

an agreement with both OHS and the 

Chairman Chaffetz. I do not want you to have to negotiate. 

Ms. McCarthy. — and the FBI. 

Chairman Chaffetz. The inspector general 

Ms. McCarthy. Well 

Chairman Chaffetz. The IG Act is very clear. 

Ms. McCarthy. I am sorry, sir. 

Chairman Chaffetz. This is taking far longer than it should. I 
just want you to give me a date as to when you can respond to me. 
That is all I am asking. 

Ms. McCarthy. I’ve already responded that I believe we are pro- 
viding them access to every information they need. And that is al- 
ready happening, and there is a process for that. I had to protect 
the interests of the intelligence community. I’ve done that, and the 
IG can do their jobs. 

Chairman Chaffetz. Okay. I want you to give me a date as to 
when you will give me a full and complete answer as to what limi- 
tations you think there are on the inspector general. 

In my opinion, they should have total, complete access to all per- 
sonnel and all of your records all the time. If there are exceptions 
to that, I need to know, I want to know what those are. 
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And you said you are not an attorney. I am giving you time to — 
I respect that. 

Ms. McCarthy. Right. 

Chairman Chaffetz. I want you to take some time, get the an- 
swer right. We also have jurisdiction over the inspectors general, 
so we want to get this right, as well. 

What is an appropriate date? Do not tell me we are going to 
work with staff, because these continue on in perpetuity. Give me 
a date. I am letting you pick the date. 

Ms. McCarthy. Would it be okay if I ask my 

Chairman Chaffetz. Sure. 

Ms. McCarthy. — attorney what an 

Chairman Chaffetz. Ask him. 

Ms. McCarthy. — appropriate date might be? 

Chairman Chaffetz. Yeah. 

Ms. McCarthy. Okay. 

Is 30 to 60 days okay? 

Chairman Chafeetz. How about the end of August? Is that fair, 
by the last day of August? 

Ms. McCarthy. That sounds like 30. 

Chairman Chaffetz. Yeah. Is that fair? 

Ms. McCarthy. I would be happy do that. 

Chairman Chaffetz. All right. Thank you. 

Ms. McCarthy. And I apologize. I wasn’t trying to confuse the 
issue. I just did not want to act like 

Chairman Chaffetz. I want you to have the proper time to get 
to the right answer. So we will say the end of August. 

Ms. McCarthy. Thank you. 

Chairman Chaffetz. All right. 

Mr. Cummings. 

Mr. Cummings. Just very quickly, I just want to clarify some 
things, Ms. McCarthy, and I will be very, very brief. 

It is my understanding that the intern had been — the first time 
she came and notified anybody of this was in March of 2011, al- 
though she had been being harassed at least a year, I guess, ear- 
lier. 

Is that right? Is that your understanding? 

Ms. McCarthy. I am aware of when she reported it and when 
the person was removed from 

Mr. Cummings. Would that have been March 2011? 

Ms. McCarthy. — Federal service. Yeah. 

Mr. Cummings. Yeah. 

And there has been a little bit of confusion, because — and I want- 
ed to straighten this out earlier, when the gentleman testified, Mr. 
Harris, because he talked about 10 statements, but I wanted to 
make sure. 

As I understand it, based on our review of the witness state- 
ments provided to the committee, we understand that EPA man- 
ager Paul Horvatin only knew of one incident of sexual harassment 
prior to the March 2011 incident, although there were witness — we 
have witness statements. 

Ms. McCarthy. Yes. 

Mr. Cummings. But as far as — we keep talking about 

Ms. McCarthy. I think 11 years prior to 
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Mr. Cummings. — 10 people being harassed. 

Ms. McCarthy. Yes. 

Mr. Cummings. I do not think that was clear. 

It is not your fault, Mr. Harris. I had meant to clarify that be- 
fore. 

But the only thing I would say is this, Ms. McCarthy. I hope that 
you took the things that I said in the light 

Ms. McCarthy. I do. 

Mr. Cummings. — that I said them — that I meant them. And I 
just want to see if we can resolve these issues. 

And I thought the points that the chairman and certainly the 
points that Ms. Norton made were just right-on. I mean, in some 
kind of way, we have got to be able to resolve these issues and cre- 
ate — and sort of memorialize 

Ms. McCarthy. Yeah. 

Mr. Cummings. — the solution, as opposed to rehashing over and 
over and over again. And that is all we are trying to do. 

And we want to work with you, because I know that — I know you 
were about to tell the chairman in the very beginning about your 
own history, about your family and what you, I am sure, have seen 
in your life, as a woman being in all kinds of difficult situations. 
So we know you have the sensitivity. But now we have got to make 
sure that we bring all of that to bear so that people like the people 
who testified before us will feel that they do have an opportunity 
to get these things addressed. 

Finally, let me ask you this. I would appreciate it — and this is 
just a little personal favor — is that you at least meet the three peo- 
ple and just say hello to them, because they may never get this 
chance again, to meet the top person in the agency that they’ve 
worked so hard for. They are still in the audience, and I hope that 
you would at least meet them and thank them. 

Thank you. 

Thank you, Mr. Chairman. 

Chairman Chaffetz. Thank you. 

As we wrap up, to the good men and women who work at the 
EPA, like I said, the overwhelming majority, they are good, honest, 
patriotic people working hard. You know, God bless you. They are 
important — there is important work to do. 

We also know that there are going to be bad apples. You get that 
many people together, there are going to be some bad apples. We 
want to work with the unions, with the employees, with the admin- 
istration, with the Congress. Let’s weed out those bad apples, hold 
them accountable. It will make everybody’s life better in every way, 
shape, and form. And that is the spirit in which we gather here 
today. 

And I want to conclude with what I started with, to the Adminis- 
trator. You have made yourself readily available to the committee 
and to other committees. You regularly testify before Congress. 
And, to that extent, we sincerely do appreciate it. So we thank you 
for being here today. 

And this committee stands adjourned. 

Ms. McCarthy. It is my honor, Mr. Chairman. Thank you. 

[Whereupon, at 12:27 p.m., the committee was adjourned.] 
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July 1,2015 

VIA FIRST CLASS AND ELECTRONIC MA!L 

The Honorable Jason Chaffetz 
2236 Rayburn House Office Building 
Washington, DC 20515 

& 

The Honorable Elijali E. Cummings 
2230 Rayburn House Office Building 
Washington, DC 205 1 5 

Dear Chaimian Chaffetz and Ranking Member Cummings: 

I am writing to you as tlie National Treasurs^ Employees Union (NTEU), Chapter 279, 
President, on behalf of more than 400 Environmental Protection Agency (EPA) bargaining unit 
employees located in Cincinnati, OH, Erlanger, KY and Edison, N.J., to express our profound 
dissatisfaction with the EPA’s handling of the Peter Jutro sexual liarassment scandal, and to request 
your assistmice to ensure continued oversight of the Agency’s follow-up actions. The leadership 
you have shown as Chair and Ranking Member, respectively, of the House Oversight and 
Government Reform Committee (Committee) to compel EPA leadership to admit and correct this 
egregious situation has garnered our heartfelt respect and admiration. As liardworking federal 
employees, who come to work every day with an intense desire to serve the people of this country, 
and who undertake our duties without regiud to political or ideological motivations, we appreciate 
the bipartisan nature of the support you have given to us and the recognition that good gov'emance 
trumps politics or other concerns. 

To date, employees in my bargaining unit, some of wliom were the direct victims of Jutro’s 
abuse, have indicated that management actions taken after the release of Office of the Inspector 
General investigations (enclosed), as well as the Committee hearing' which you conducted into 
the protracted sexual harassment conduct by Jutro, have failed to build the climate of conlldence 
and trust in Agency officials which is needed to guarantee the safety and dignity of our employees. 
The prevailing opinion among our employees is that Agency leadership persist in minimizing and 
containing the fallout stemming from Jutro’s gross misconduct, rather than taking responsibility 
for it and instituting the kind of effective actions tliat arc needed. Our trust and confidence in EPA 


^ For your reference, this hearing took place on April 30, 20 15. 
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leadership has sunk to an abysmal level and we respectfully submit to you that more remains to be 
done in order to correct this unacceptable situation. 

A suitable beginning for Agency leadership w'ould have included an acceptance of 
responsibility at all levels where blame rests and an apology for their pervasive failure to recognize 
the situation and then to decisively act on it. It is simply inexcusable that they allowed this situation 
to persist and may have, in fact, acted to cover it up. This behavior must stop and it appears unlikely 
that this Agency will take the actions which are needed without your close continuing oversight. 

Therefore, we ask that you continue to be actively engaged in this process to ensure that 
the necessary corrective actions are taken and that a climate of justifiable trust is established. A 
crucial component of this process entails the need for your Committee, the OIG and Agency 
leadership to solicit the feelings and opinions of the employees who serve it in all parts of the 
Agency, and to continue this activity until major and sweeping improvement occurs. If you wish 
to speak directly with some of the employees who were impacted by the Jutro matter, please feel 
free to contact me and 1 will try to assist putting you in touch with them. These employees have 
many great ideas as to what reform would look like. Unfortunately, rather than exploring these 
ideas, the Agency has at times acted as though this was a group failure, as though frontline 
employees shared in the blame of Jutro’s conduct. 

Federal employees, all of whom swore an oath of allegiance to this country, and who each 
day strive to live up to that oath, deserve better treatment at the hands of Agency leadership. They 
deserve respect. 

Thank you for your kind attention and we confide y our continuing concern. 



26 W. Martin Luther King Dr. 
Office MS: Room 159 
Cincinnati, OH 45268 
(513) 569-7591 
OttlingerME@gmail.com 
{Ottlinger.Michael@EPA.GOV] 


Cc: Patrick Sullivan, Assistant Inspector General. EPA, Office of the Inspector General, 

Office of Investigations 

Mark Kaminsky, Special Agent, EPA, Office of the Inspector General, Office of 
Investigations 
Enel. As stated herein 
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Witness Statement before the 114^^ Congress, the Government Reform Committee 
Witness: Cynthia Colquitt, Management Analyst, EPA Region 5 
Date: July 29, 2015 
Introduction 

Good Morning, Chairman Chaffetz, Ranking Member, Cummings and other distinguished members of 
the Committee, My name is Cynthia Colquitt, and I work for the EPA as a Management Analyst located 
in the Region 5, Chicago, Illinois Office. Thank you for allowing me to submit a statement for the record, 
in the year of 2011 and ongoing until October 2012, 1 was also discriminated against on the basis of 
Retaliation/Reprisa! by several senior EPA managers within the region. 

The retaliation began after I participated and assisted the Regional EEO Officer, Mr. Ronald Harris and 
the Office of Civil Rights (OCR) Director, Dr. Carolyn Bohlen in 2011. In July 2011, Dr. Bohlen was 
effectively terminated from her position in that office by former Deputy Regional Administrator (DRA) 
Bharat Mathur (retired February 2015) as a result of her processing a sexual harassment charge brought 
by an agency intern, Danielle Sass in the Great Lakes National Program Office. Dr, Bohlen had worked 
closely with EEO Officer, Ronald Harris, and together they infuriated the DRA Bharat Mather by 
processing Ms. Sass's complaint and by forwarding information about it to EPA Headquarters OCR in 
Washington, D.C. Immediately after, they were removed from their positions by Mr. Bharat Mathur, 
and then my victimization started. 

Background 

The recent Director who replaced Dr. Bohlen of the agency's (OCR) was Karen Vasquez (retired January 
2015), who was my former supervisor prior to my October 2012 reassignment to the Office of Regional 
Counsel. Mr. Mathur had a meeting with the ORC staff in the beginning of May of 2011, while Dr. 

Bohlen was out on Sick Leave and told us that Ms. Vasquez will be starting as the Acting Director, while 
Dr. Bohlen was out on Sick Leave. Ms. Vasquez took orders from Mr. Mathur and harassed me and 
created a hostile work environment from her first day in the OCR. She even called me a “welfare case" 
where 1 would be put in a corner with no work to do. i remember her telling me that I was just a GS-4 
and should not be in this position. She demoralized me and told me and others that ! was incompetent 
and would never see the next grade which was a GS-12. 

Like Dr. Bohlen, Mr. Harris likewise was transferred or reassigned out of his position and from the OCR 
staff the same week that Ms. Vasquez began her job with the OCR. Both Dr. Bohlen and Mr. Harris had 
worked prior to promote me from an EEO Assistant GS-9 position to my former position - EEO Specialist, 
in late April of 2011, 1 was promoted in a career-ladder GS-260-11/12 EEO Specialist position. I worked 
closely with Dr. Bohlen and Mr. Harris prior to Dr. Bohlen's involuntary reassignment, even to the point 
of being a witness in her case and completing an affidavit on her behalf. Dr. Bohlen's case has now been 
settled concerning her removal from the position in the Office of Civil Rights. 

From the moment Ms. Vasquez replaced Dr. Bohlen as the OCR Director, it was clear that I was 
considered part of the "Problematic" team of Dr. Bohlen and Mr. Harris. Ms. Vasquez has treated me in 
a manner which reflected her interest in having me gone from that office. This included marginalizing 
me by giving me either no work or work that largely was clerical in nature, in short, I watched my EEO 
Specialist colleagues under Ms. Vasquez perform work commensurate with that position while 1 either 
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sat idle or was given clerical tasks. I felt empty every day I walked in that office and isolated and 
ostracized from the team. On October 23, 2011, 1 was asked to do a detail in another office (Resources 
Management Division) as the alternate Local Reasonable Accommodation Coordinator (LORAC) to 
substantiate my critical elements which was a part of my position description as the EEO Specialist G5- 
11/12. This was the position that Ronald Harris, EEO Specialist GS-13 was currently doing and was 
working in that position in the OCR before he was removed out of retaliation. He went on a detail to 
acting Branch Chief of the Employee Services Branch, so they ask me to come and assist Ronald Harris in 
that department to act in his absence and the hopes of keeping me permanently. 

The following year 1 was due to be promoted to the EEO Specialist GS-12 in May 2012. ! believe my 
promotion was delayed out of retaliation because of a previous complaint of engaging in a protected 
activity on being a witness in Dr. Bohlen's EEO case. Ms. Vasquez threatened me and told me that I 
would never see my GS-12. Shortly 1 inquired the next year around April 2012 about the status of my 
G5-12 promotion to be processed and when I found out the paperwork was not done properly and 
resulted in a delay, I informed the Union Officials and I was immediately terminated out of retaliation, 
from the detail in the Employee Services Branch and was sent back to the OCR on May 7, 2012, where I 
was assigned a list of clerical duties which was inconsistent with my position as the EEO Specialist. I 
asked Ms. Vasquez, "now that I'm back in my original position, can I have the work back that I was 
doing?" She stated that the detailee, Angela Brown (IT Specialist) who was also a GS-12 in the Office of 
Regional Counsel, had just started a day or two before I returned to the OCR and that she had no 
intentions on ending her detail just because I was back. 

In September of 2012, 1 suffered serious 2'’^* Degree burns to my dominant right hand. I suffered 
permanent nerve damage with limited mobility in that hand and as I prepared to return to work from 
extended sick leave, I requested a reasonable accommodation from Ms. Vasquez, including a schedule 
that would allow me to attend therapy and treatment for my injury. After violating my medical privacy, 
Ms. Vasquez refused to provide these accommodations and made it clear that I should be working 
somewhere else. Ultimately, my work environment under Ms. Vasquez became so miserable that t was 
reassigned to the Office of Regional Counsel out of duress on November 5, 2012. I really wanted to 
remain in the position that ( was promoted to as an EEO Specialist GS'12, in the Office of Civil Rights, but 
it was clear that I was not permitted to do that. I was told by Ms. Vasquez that there was not enough 
work to go around for me to do at the professional level and she would not be hiring another GS-13 and 
if the other EEO Specialist and Management Analyst there wanted to share their work they could, but it 
didn't happen. I was even denied a monetary/time-off award for that year, which was something 
everyone received in that office. I have been with the ERA for 23 years and have always done 
outstanding work and received awards every year for recognition. On October 12, 2012, 1 filed an EEO 
complaint under retaliation/reprisal. Thereafter, I was pressured into taking the offer to go to the Office 
of Regional Counsel as a reassignment. 

Reassignment 

On November 5, 2012, the Office of Regional Counsel began to do the paperworkto reassign me at the 
same time I relocated to that office under duress. My job title had changed from an EEO Specialist 
0260-12 to a Management Analyst 0343-12 (unclassified). 1 worked without a PD being classified and 
final for over 60 days and in late January of 2013, 1 was sent a copy of a finalized PD and no Performance 
Standards in place. This tells me that I was definitely reassigned due to retaliation under Management 
Direction. 
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Feeling empty, scared, sad, depressed, humiliated, embarrassed and paranoid after being rushed into 
leaving the Office of Civil Rights \A/here I have been since 2004. 

In February 2013, a position was posted In the Office of Civil Rights. This position \A/as an EEO Specialist, 
GS-13 under Job announcement# CI-R5-MP-2013'0006. I applied for the position, but because I \A/as 
reassigned, and due to my GS-12 promotion being allegedly delayed, I did not qualify for the job and the 
detailee, Angela Bro\A/n was selected for the position who was in the detail less than a year. I had the 
specialized experience insofar as I was performing the job for the past 7 years but did not have the time 
within grade, i believed that they needed my FTE to create and recruit the position and make Ms. 

Brown permanent by offering her the position. So Angela Brown came from where I was reassigned to 
more like a trade type of deal between the Office of Regional Counsel and the Office of Civil Rights with 
the backing of the Deputy Regional Administrator, Bharat Mathur. 

On April 25, 2013, 1 filed my second EEO complaint for non-selection and preferential treatment. 
Conclusion 

Based on the evidence submitted to this Honorable Committee, it is no doubt the I was also one of the 
victims retaliated against by management officials for providing the kind of assistance required of EEO 
positions under the anti-discrimination statutes and the federal regulations, including those imposed 
upon federal agencies by the U.S. Equal Employment Opportunity Commission. I pray that the agency 
and other agencies are held accountable for their egregious conduct. 
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Chairman Chaffetz, Ranking member, Cummings and other distinguished members of the 
committee, thank you for the opportunity to submit my written testimony. 

My name is Deborah Lamberty and 1 was hired in 1991 by USEPA, Region 5 under Superior 
Academic Achievement as a Program Analyst for the Policy Coordination and 
Communications Branch (PCCB] in the Great Lakes National Program Office [GLNPO], I 
began training to work on the GLNPO's inaugural web sites in 1995. Web site development 
and graphic design became my primary work from approximately that time through 2011. 1 
currently work in the Office of External Communications in the Office of the Regional 
Administrator. lama Public Affairs Specialist, supposedly working on web development 
and editing, with collateral duties as an EEO counselor. 

Prelude 

It was in March of 2011 that 1 became involved in the exposure of a sexual harassment 
cover-up within the GLNPO. At that time, 1 had been working in the Monitoring Indicators 
and Reporting Branch [MIRB], reporting to the MIRB Chief, Paul Horvatin. I firmly believe I 
am continuously being punished for my role in exposing a long-standing practice of sexual 
harassment on the part of a older male scientist that had gone on for the better part of a 
decade with the full knowledge of the managers of the division and involved many young 
female interns in their early to mid twenties. That punishment has included having my 
primary duties stripped away from me, effectively being marginalized and ignored by the 
managers who had permitted the sexual harassment to occur until they were confronted by 
tbe Office of Civil Rights (OCR] through an investigation in which I was instrumental in 
initiating. The punitive radius resulting from bringing this outrageous matter to light is long, 
and, 1 fell within it 

It was at that time that the Monitoring and Indicators Branch [MIRB] secretary told me that 
a young female intern was having an i.ssue. She thought that because 1 was an American 
Federation of Government Employees (AFGE), Local 704 Union steward, that I might he able 
to help the young intern with her issue. Although she didn’t explain the details, she felt that 
it was important for me to visit with the young intern and offer her some help. 1 found her in 
her cubicle. As I sat down, 1 explained that our secretary was worried about her, but that she 
didn't tell me why. 1 went on to say that she thought, in my role as a union steward, 1 could 
help her. It was then that this tense and frustrated young woman explained that she was 
receiving unwanted sexual attention for some time from her mentor, an older male scientist 
named Paul Bertram. He began his harassment by physically touching her back, shoulder, or 
leg; he then escalated to hugging until one day he kissed her. At the time, he was 62 and she 
was 24. She became so uncomfortable and freaked out. that she decided to inform our 
supervisor, Paul Horvatin. Despite reporting the matter to him, both verbally and in writing, 
he did nothing, escalating the tension she felt. She continued to be required to work on the 
same floor with this scientist and to interact with him on a daily basi.s. His sexual 
harassment of her continued in the form of winks and blown kisses. She was upset and 
extremely frustrated. 1 was stunned. Although I had experienced Mr. Horvatin’s chauvinist 
treatment firsthand, but 1 couldn't believe that this poor young woman was being put 
through this with his full knowledge and disregard, I told her not to worry. I would get back 
to her that day with some advice. 

It was then that I ran into Ronald Harris, EEO Officer in Region 5. 
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! told him about the outrageous behavior to which this intern was exposed. I also explained 
that she was working with the Human Resources Branch on this matter of sexual 
harassment by Dr, Bertram. I told him how upset she was that nothing was being done 
because, despite Human Resources’ awareness of the problem, she saw Dr, Bertram every 
day and continued to be harassed by him. Mr. Harris told me that the best thing she could 
do was to come see him. OCR addresses allegations of sexual harassment in the work place. 
Like me, I knew Mr. Harris would listen to her and do the right thing. 

When 1 returned to GLNPO, I went to see the intern. 1 told her that the best place for her to 
go would be the OCR because this matter falls directly under their jurisdiction and they 
could take more aggressive action. 1 explained to her that 1 had known Mr. Harris for years 
and that he was extremely capable. At some point after this, on my recommendation, she 
made contact with OCR and they began an investigation. 

It was then that the careers of many of those directly involved in exposing and addressing 
the sexual harassment allegation were changed and, in my case, ruined. 1 was taken to task 
and humiliated for my involvement in doing what was right and bringing this matter to 
light. 

Many senior and mid-level managers made decisions that stopped the investigation from 
going forward and attempted to cover it up after it was reported to the OCR, In this 
investigation it became clear that Dr. Bertram had harassed many young woman in his 
career with USEPA and in his career before USEPA. It was also clear the Mr, Horvatin, 
Bharat Matbar, the Deputy Regional Administrator (DRA), and GLNPO management were 
complicit for those many years. The sexual harassment was simply condoned. The Regional 
Administrator, Dr, Susan Hedman, a ivoman who had the power to discipline those involved 
in the cover up of a sexual harassment scandal against other women and reward those of us 
who did what was right, turned a blind eye to the situation. Even worse, she is complicit in 
allowing the retaliation and the marginalization of those few of us directly involved in 
taringing the matter to the light of day. She is complicit in our harassment and our 
humiliation; she allowed us to be stripped of our future with the Agency. To this very day 
she has yet to make things right and she allows and encourages the retaliation to continue. 
Because she can. 

This will be her legacy. 

Background 

Sometime in October of 2010, 1 requested of my supervisor, Paul Horvatin, his support in 
my going forward with an accretion-of-duties desk audit. It was with his approval that I 
made arrangements in approximately February of 2011 to begin the process. 

Meantime, in Januai'y of 2011, 1 was told that I was to be realigned to the Immediate Office 
of the Great Lakes National Program Office with other Web Developers and Information 
Technology staff. This information came directly from Dr, Susan Hedman, 

Then in March 2011, 1 did the right thing and helped a woman find peace in the workplace. 

Punishment, Part 1 

The following information will reflect the continuous retaliation inflicted upon me for the 
past 4 years, whenever I made a move to re.suscitate a career that was struck from my work 
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life. Retaliation isn't always loud and full of itself; it can be quiet and chilling, the soul- 
crushing kind, the kind that leaves you alone in your cubicle in tears in the middle of the 
day. 

Sometime between April and May 2011 I discovered that, without my knowledge, I was 
being excluded from meetings on a SharePoint web site project that 1 was co-leading. Pranas 
Pranckevicius, a web site colleague and former mentor, was now acting in a lead role, my 
role, and tbe role that 1 had performed for the last year or so. In May 2011 1 reported this to 
Ms. Carney, showing her an email sent out hy the project's contractor which reduced me to 
a supporting role, hoping she would intervene and restore me to the leadership role listed 
in my PARS agreement. Instead, she allowed Louis Blume and Pranas Prackevicius to 
continue to exclude me from my lead role, which would have offered me advancement, I 
was also excluded as a member of the Steering Committee for the Annual GLRl Quality 
Assurance Technical Conference of which I was a member in the prior year. 

I went to Ms, Carney for help but instead she was in on the reprisal, part of the syndicate 
that "leads" Region 5. Another grade controlling factor stripped. My career was 
disappearing with each passing month. 

1 decided to see Ross Tuttle, Human Capital Officer, about what was going on with the 
GLNPO realignment In the course of our conversation we discussed the sexual harassment 
investigation within GLNPO, 1 explained to him that I was the person who got OCR involved 
by suggesting the young intern speak with Mr. Harris. 

We also discussed career opportunities and he said he was looking for a Program Analyst. 
Later, after seeing my qualifications, he spoke with Wendy Carney, Deputy Director in 
GLNPO and David Cowgill, then acting Director of GLNPO, in approximately ]une 2011, 
about offering me a developmental detail to his branch. Mr. Tuttle testified in hi.s EEO 
deposition for my EEO complaint that while he was speaking with Cyndi Colantoni, 

Associate Director, Resource Management Division (RMD), and Walter Kovalik, Assistant 
Regional Administrator, regarding a detail for me to the Human Resource Branch (HRB), Ms. 
Colantoni proclaimed to Mr. Tuttle "I can't believe you would consider using an activist." 
Also Mr. Kovalik thought that the "optics” had to be considered. 

In June 2011 1 remember Mr. Horvatin coming into my cubicle and bragging to me that he 
was the person behind Mr. Harris’ reassignment. He had seen Mr. Harris and me 
commiserating near my cubicle during the sexual harassment investigation and knew we 
had a working relationship many years before. Becau,se Mr. Horvatin rarely interacts with 
me, I found this revelation on his part to be a veiled threat to my own standing within the 
Division and the Agency. 

In July 2011 two Program Analyst Grade 13 positions were posted for OCR. Since I was 
classified as a Program Analyst, and wanted a chance at a promotion, I applied for one of the 
positions but was found “not qualified." Yet, the person who was promoted to this Program 
Analyst position was hired when Ms. Vasquez removed the qualifications. 

In September of 2011, with the support of Mr. Tuttle, Mary Ann LaFaire, Supervisor, 
Workforce Development Team (WDT), Human Resource Branch and 1 agreed that I would 
officially request a 120-day developmental detail of my managers, to M.s. LaFaire's 
Workforce Development team. 
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On October 4, 2012 in an email from Ross Tuttle, I was denied the chance to participate in 
the detail. Mr, Tuttle told me that he did not agree with this but had been directed to do this 
by his superiors, Mr. Kovalik and Ms. Colantoni, the same individuals who had earlier called 
me an activist and a troublemaker. Clearly reprisal. 

It was more important for the senior staff to keep "an 'activist' and 'troublemaker,'" in 
my place rather than give me an opportunity to utilize my time constructively in the 
HRB.WDT. 

An important indicator of this twisted way to manage human capital and "preserve 
resources" is that at that point I was without assignments. During the time period of the 
120-day detail, beginning on October 8, 2011 and ending on approximately February 4, 
2012, I was Idle, without work, unoccupied. 1 was given no new work to do until the 
end of January, and then only more basic grant administrative stuff. The 4 grants that I 
was assigned in 2010 only required basic administrative work. The cost to the 
taxpayers for me to be idled and preserve USEPA Region 5 syndicate’s power was 
approximately $25,000. 

During this period, Susan Hedman, Bharat Mathur, and Elissa Speizman, Senior Policy 
Program Advisor, ORA had been working behind the scenes with Human Resources to 
create a Web Group, which would report directly to the ORA. This was to be a new 
organization within the ORA. Mr. Tuttle believed this should be done as a reorganization. 
ORA, specifically Elissa Speizman, Senior Policy Program Advisor, and Cyndi Colantoni, 
Associate Director of the Resource Management Division said it was realignment. Those 
who were to be in the Web group were John Jeffrey Kelley on a detail from Superfund to 
ORA, Yvette Pina, recently rea.s,signed from the Superfund Division to ORA, Karen Reshkin, 
who was to be realigned from Office of Public Affairs to ORA and Jennifer Ostermeier, Public 
Affairs Specialist in the Water Division, who was to be reassigned to ORA, Shared Service 
Center (SSC) in Cincinnati pronounced this to be reorganization. 

As it was told to me by Mr, Tuttle, Cyndi Colantoni, Elissa Speizman, and Nancy Chicarello, 
Acting Director, Human Resource Management Division, of the Shared Service Center, made 
sure that in November of 2011 the formation of an illegal web group, regardless of that 
ruling and without the benefit of a reorganization, would go forward, made up of details and 
reassignments. 

I was stripped of my career due to illegal actions on the part of primarily Dr. Hedman, Mr. 
Mathur, Ms. Colantoni, Ms. Chicarello, Ms. Speizman, Mr. Horvatin, and Mr. Kelley, 

Before there was an approved ORA realignment or reorganization, 1 received written 
notification of a change in my critical elements of my 2012 Performance Appraisal and 
Recognition System (PARS]: the removal of my web duties, the removal of my lead role in 
the Quality Assurance SharePoint site, and no longer being in any national workgroups that 
were part of those two elements. These web duties represented 95% of my duties at that 
time, which were then lined out from my Position Description (PD) with a pen and a ruler, 
signed by Paul Horvatin and Christopher Korleski, but never classified. (In my EEO ROl, 
there are two copies of this PD one without a signature and one with a signature; someone 
is HR signed and backdated the PD cover sheet). In his deposition for my EEOC, Mr. 

Horvatin admitted that he bad removed major duties from no ocher employee's position 
description in his thirty-three years of siwervisorv experience. 
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This deliberate action removed 95% of my duties and has devastated my career. Since this 
Position Description (PD] was never classified, it is not my legally classified PD and my web 
duties remain in my legal position description. I was to be a full time Project officer, 
something that 1 had never done before in my (then) 20-year career w'ith the US EPA, and 
had very little training to perform. 

The removal of my primary duties and grade controlling functions would no longer allow 
me to seek a promotion based on accretion of duties. Without my web duties, without the 
SharePoint web site lead, and without membership in two national workgroups, I would no 
longer qualify for a promotion, which amounted to a constructive demotion. In fact, a desk 
audit done then, due to my lack of experience as a Project Officer, would have adversely 
affected my grade level. I was told by a colleague who w'as on a panel that selected PO as 
Program Analysts that 1 would not have qualified for a Program Analyst job posting at the 
GS 12 level. The absence of the grade controlling functions necessary to maintain my 
current grade level had been struck from my position. 

What is curious is that there was an abundance of various kinds of web work being 
performed in GLNPO by those without these duties in the PD or the experience that I 
posse.ss. This work is intentionally kept from me. For others who worked on this work has 
led to high profile assignments; greater chance for advancements; greater award amounts. 

After 1 had filed a formal EEO complaint in February 2012, coincidentally a yearlong detail 
position (this detail had the potential to become permanent) of GS-13 Public Affairs 
Specialist within the Office of Regional Administrator was posted for competition. (This 
was the position that Jennifer Ostermeier was to be reassigned to before my complaint was 
filed). Ms. Ostermeier was included in weh meetings with others who would make up the 
new Web Communications Section, tasked with the Region 5 Facebook page before the 
realignment/reorganization was to take place (an email that announced a Great Lakes 
Facebook page was distributed widely in GLNPO with the exception of me). 

An ORA reorganization creating an External Communications Branch without the input of 
Human Resources was submitted to Human Resources for signature in July of 2012. Again, 
it shows favoritism and preferential treatment and neglected to mention those whose 
careers were adversely affected. It had been approved and signed by Dr. Hedman, the 
Regional Administrator. Mr. Tuttle testified in a deposition that he refused to sign what he 
saw as an illegal reorganization. Furthermore, he testified that a meeting between his 
supervisor, Cheryl Newton, Assistant Regional Administrator, Cyndi Colantoni, Associate 
Director of RMD, and Eric Cohen, Attorney, Office of Regional Council (ORC) was held in 
Cheryl’s office regarding his refusal to sign. The reorganization was sent on to Headquarters 
for approval without the signature of the Human Capital Officer. 

EEO and OSC 

In November of 2011, 1 filed an informal EEO discrimination complaint based on several 
factors including retaliation. 

This complaint became formal in February 2012. The investigation took almost 9 months 
longer than the law allows. This report was completed without benefit of my complete 
rebuttal. This treatment of my complaint has generated a faulty investigation. 

After three-and-a-half years, I have no resolution. My opposition respon.se to the Agency 
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motion for seeking findings and conclusions' without a hearing is languishing on an 
Administrative judge's desk for over a year. The handling of my case in this manner will 
only cause more delays, be more costly to both the taxpayer and me, and further extend my 
suffering at work. 

In my mid-year review in April of 2012, Mr. Horvatin made several references to my EEO 
complaint. He even mentioned the sexual harassment investigation, wanting to know if! 
had linked it to my complaint. This is against protocol. Mr. Michael Mikula, an AEGE Local 
704 union steward, was also present as my representation, and he pointed out that my PD 
was never classified and therefore illegal. 

Another noteworthy fact is that some agency managers got free legal advice while involved 
in the investigation of my complaint. This is against government protocol. 

In October 2013, 1 filed a whistleblower complaint with the Office of Special Counsel [OSC]. 
It was accepted for investigation and assigned an attorney. It too is languishing on 
someone’s desk. After more than 18 months had passed with no action, I asked the case 
attorney if the Agency had even been offered to consider Alternative Dispute Resolution 
(ADR). They had not. The case was then moved to the ADR unit, and one of their 
representatives contacted the Agency to offer ADR. Without even a discussion. Region 5 
flatly refused. The case is back in limbo, a place called the "Investigation and Prosecution 
Division.’’ 1 again spoke with the attorney for OSC and she told me within the next two 
weeks (this was on 5/26/2015) they would begin conducting the investigation and 
interviewing witnesses. It is now July 21, 2015, and I am unaware of any kind action in this 
investigation, 

As the saying goes, justice delayed is justice denied. 

Wanting to be heard, I am now submitting testimony to the Congressional Committee on 
Oversight and Government Reform, i believe that this is as high as I can go. 

Punishment, Part 2 

Mr. Horvatin used 3 Great Lakes Restoration Initiative (GLRl) Full Time Equivalents (FTE) 
to hire three new employees. Their position descriptions have their organizational titles as 
"Project Officer" which requires that they perform 25-50% Project Officer duties. Yet, in 
2011 -2013, they did as little as 10% to none of project officer work. This is one example of 
disparate treatment of me by GLNPO management. 

1 consistently asked for work other than Project Officer work and Mr. Horvatin tells me that 
he has nothing for me, there is no web work being done in the divi.sion, and he has no w'ork 
that is listed in my PD. He refuses to distribute work within the Branch to me in a fair and 
equitable way. However, Ms. Hinchey Malloy performed some of the very duties in my PD 
that are going to get her a grade increase. I am not afforded the same opportunities or 
career development as anyone within the MIRB, GLNPO, or Region 5 

1 was told by Cynthia Colquitt, Program Analyst, ORC, that john Piper, Environmental 
Protection Specialist, GLNPO, was doing the Division's intranet web site. They chose to give 
this job to someone without ANY web experience over giving it to me. 

An issue accepted for investigation in my EEO case concerns my exclusion from work on a 
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packet prepared relative to a research vessel, the Lake Guardian, managed by GLNPO. The 
document was a welcome packet. As much as anything, the issue represents Mr, Horvatin's 
motivation to isolate and idle me. The packet itself .serves to demonstrate that Mr. Horvatin 
cannot be believed about anything. 

The packet was created at a time when I had no work and continuously asked for it. 1 
previously had prepared videos relative to the vessel and created the Lake Guardian web 
site. It would make sense that 1 would contribute to a welcome packet. When asked at his 
deposition why he did not seek to include me in the preparation of the packet, Mr. 

Horvatin's initial explanation was galling: he said he hadn't the faintest idea the I would 
have wanted to participate. He then altered course and explained that the document was 
highly technical. He testified that due to the highly technical nature of the document, he 
assigned a scientist with a PhD in chemistry to prepare it. Even a cursory review reveals 
that it is anything but "technical." No PhD is necessary to describe when meals are served 
or what combination of bells signal that a passenger has fallen overboard. The actual 
document, which the parties did not have present at Mr, Horvatin's deposition, represents 
compelling evidence that Mr, Horvatin lacks credibility. 

At this time in GLNPO, 2011 through 2013, there were at least 7 workgroups or teams. I was 
a member of not one. Before March 2011, 1 was on at least 2 teams within the division, 1 
regional workgroup, and 2 national workgroups. The change is significant and again points 
to disparate treatment and retaliation. 

Having been stripped of my careerand advancement, 1 have asked Ms, Cheryl Newton, 
Assistant Regional Administrator, to be reassigned and detailed at least 5 times, have 
applied for details and collateral opportunities for which I am qualified to better utilize my 
many skills. 1 have either been ignored or denied these opportunities by the influence of the 
syndicate members: Bharat Mathur, Susan Hedman, Cyndi Colantoni, Cheryl Newton, 

Wendy Carney, Karen Vasquez, Elissa Speizman and Walter Kovalik and their cronies: Paul 
Horvatin, Christopher Korleski, David Cowgill. 

In january of 2012 I was invited to participate in several Workforce Development Team 
(WDT) workgroups. When I told Mr. Horvatin 1 would like to participate, he replied, "I am 
not aware what this effort is nor have you briefed me on what your involvement will 
entail and time commitments. Please schedule a meeting with me as soon as possible to 
brief me on this. Thanks.” 1 scheduled a meeting for 1/23/2012 also including MaryAnn 
LaFaire, the supervisor of the WDT. After our meeting, Mr. Hovatin made a visit to Ms. 
Colantoni, syndicate kingpin. According to Mr. Tuttle, Ms. Colantoni pulled him and 
MaryAnn LaFaire into a meeting where she told him that Mr. Horvatin had contacted her 
because of the meeting that took place the previous week in with Maryann Lafaire and 
me. 

In Mr. Tuttle’s affidavit for the investigation into my EEO, he states that, "Mr. Horvatin had 
sent an e-mail to Ms. Colantoni in which he stated that he felt that the meeting he 
attended was a "set up" or word to that effect. Given that Ms, Colantoni had already 
directed me to deny a developmental detail to Ms. Lamberty some four months 
previous to this because she believed, and .so stated, that Ms. Lamberty was a "trouble 
maker," a "Union activist," ...Ms. Colantoni was very agitated during this meeting with 
Maryann and me. She stated that she was "sick" of this (Mr. Horvatin calling her and 
complaining about being "set up", etc.) and stated that if she heard or received "one more 
incident" involving Deborah Lamberty that there would be significant trouble. We were 
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specifically told to NOT include her on any workgroups, teams, projects, etc. When I left 
her office, I w as so upset that 1 was shaking. I genuinely feared that Ms. Colantoni would 
initiate some kind of action to remove me from federal service (I was career-conditional at 
this time](and I had done nothing illegal or violated any regulations]. The severe 
trepidation lasted for almost seven (7) more months until 1 crossed over to career- 
permanent status. I was being treated by a doctor for depression, anxiety, and taking 
prescription medication to keep me calm and focused on my job," 1 was now officially being 
excluded from workgroups of any kind. 

I became a certified coach, paying for this certification myself. This enabled me to become a 
member of the Agency's "Coaching Cadre." The Office of Personnel Management (0PM] 
recognizes coaching as a valuable tool for improving employee productivity and morale. 1 
have asked that the Coaching Cadre be included in the monthly newsletter that Ms. Newton 
edits and issues. This would alert staff to this free benefit of their employment. Every time 1 
have submitted this information, it has been struck out. As recently as 4/2015, 1 was denied 
having this information posted on the regional intranet site via the Region's intranet 
suggestion box (see "Now"]. 

I have had to endure the hostile work environment in which 1 find myself ostracized and 
vilified by colleagues, with managers and staff conspiring to keep work of consequence 
away from me. This has left me alone, isolated and .sometimes in tears. This is humiliating, 
disheartening, and detrimental to niy health and well being, 

1 was told by another staff person in my branch that she overheard a colleague asking our 
branch secretary, whom she sits directly behind, if she would help her “get Deborah." She 
also overheard this same colleague state that she refused to come into the office until she 
was moved to a cubicle far away from where 1 sat. 

When working on reviewing new grants, it is beneficial to work on them at home, in 
solitude. This is pretty standard for POs within GLNPO. But Mr. Hovatin couldn’t resist 
another chance to harass me by di.sapproving my request to review grants from my home in 
August of 2012. 1 elevated it to Ms. Carney, and Paul backed off. 

While working at home on 8/7/2012, 1 was blind copied on an email from Valorie Vigilant. 
The salutation is "GLNPO,’’ giving the appearance that it had gone to the whole division. The 
MIME Stream shows it went only to me, Deborah Lamberty. 

The MIME stream indicates that there were others involved in the distribution of this 
harassment because there is the note in the MIME stream that reads: 

"tell paul that Iwill bring that up in our initial meeting and get back to him” 

This MIME stream message was from V'alorie Vigilant to someone who knew about this fake 
email and knew to look in the MIME stream for messages. Paul Horvatin was my supervisor, 
so that is the Paul to whom Valorie is referring in the MIME stream. It is safe to assume that 
Mr. Horvatin had contacted Ms. Cyndi Colantoni and Mr. Ken Tindall, Information 
Management Branch Chief, about doing this kind of harassing message. This shows that Mr. 
Tindall, Valorie's supervisor, and Ms. Colantoni, Mr. Tindall’s supervisor, were all complicit 
in this harassment of me. 

When 1 first saw this message tucked into the MIME stream, it sent a chill up my spine. This 
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brought home that these senior people were undaunted in their continued harassment of 
me in subtle ways. 

When 1 checked my VM that day, 8/7/2012, Mr. Horvatin had left me a message, and he was 
aware that I had not activated the EC500. 

1 applied to the Mentoring Program, a benefit and privilege allowed to oilUS EPA 
employees. My supervisor and other Regional managers were unwilling to approve this 
privilege for me until I elevated it to the AFGE Union Steward, jeffrey Bratko. Mr. Horvatin 
waited until the very last minute to let me know that 1 was accepted into the mentoring 
program 4:17 PM on 9/18/2012, This behavior on his part is appalling and Wendy Carney, 
Chris Korleski, Cheryl Newton, senior managers, cooperated in this mistreatment of me. 

Mr. Tuttle was pulled into a meeting with Cheryl Newton, Assistant Regional Administrator, 
Cyndi Colantoni, Associate Director of the RMD, and Mary Ann LaFaire, Supervisor, WDT, 
HRB. He was questioned as to why 1 was being allowed to participate. This illustrates their 
vengeful treatment of me not only in GLNPO but also throughout the Region. 

On July 24, 2013 1 received a letter from Ms. Cynthia Darden, Assistant Director, Office of 
Civil Rights, advising me that 1 was not selected for the EEO collateral-duty counselor, an 
opportunity for w'hich 1 applied for in January 2013. The original announcement in 
EPA@Work Newsletter states that "While no prior counseling experience is required, 
previous counseling or mediation experience is helpful." As a certified Life/Career Coach, a 
member of the US EPA's Coaching Cadre, and a former AFGE Local 704 Union steward, I 
possess this experience. There was no clear explanation given as to why 1 was passed over 
for this collateral-duty position. Ronald Harris can testify that the selecting official on this 
type of position is the Director of OCR, Karen Vasquez. 

It wasn't until 11/2014 that I got another opportunity to apply. Florine Matthews is the new 
EEO officer in the region. She was awarded this position through an EEO complaint against 
Ms. Vasquez. Ms. Va.squez was retiring so she had no more influence over the situation. 

Not that she didn't try. 

Ms. Matthews wanted me to know that when my application came to her for her 
perspective, she expressed to Ms, Vasquez that I would he a fine candidate. "But she has an 
EEO complaint in the system," Ms. Vasquez pointed out. Ms. Matthews has told me that she 
would sign a sworn affidavit stating that this occurred. 

In August of 2013 awards were given out. For the first time in my USEPA career, I was 
passed over for a performance award. The continuing retaliation, marginalization, and 
disenfranchisement were escalating. 

Something else that is noteworthy is that during that fiscal year, 7 or more staff from 
different branches within GLNPO were creating a SharePoint site, a type of web site. They 
all received large awards for this work. Being that 1 was constantly told that there was no 
web work in our division, 1 sent Paul an email asking why 1 wasn't involved in this. He 
emailed me that it was a SharePoint site, not a web site. This from a man who doesn't know 
what he is talking about but thinks he knows it all. 

This is the incident on which the OSC decided to investigate my claims. 
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Now 

Not much has changed with my new position. 1 was hired by Jeff Kelley to be an Editor-in- 
Chief for the Web Communications Section [WCSJ in 12/2013, During my interview, there 
was a panel. Thi.s' is highly unusual fora GS 12 position, it is standard for the higher graded 
positions but not for anything below GS 13. 1 In addition to Mr. Kelley was Karen Reshkin, 

[at the time] Acting Section Chief, and Anne Rowan, Chief of Public Affairs. They explained 
that the duties would involve redesigning web sites for the new OneEPA web site, be mostly 
content coordination and writing, I was told that computer work would be minimal. It 
sounded great. 1 had done writing professionally before, had a writing degree, and would 
like to get away from all the computer work. Mostly 1 wanted to get out of the hell I was 
mired in the GLNPO. Even though this was another lateral position and I had e.xperience 
going back to 1995, 1 accepted the position, not before making sure Mr. Kelley understood 
that I wanted growth opportunities (It is noteworthy to mention that the other woman was 
hired to the same position at the same level without any experience in weh development or 
web computer software]. 

1 am still being marginalized in many ways. 1 have no voice in any decision-making or new 
career opportunities. In fact, the suggestions I make seem to be ignored until they become 
assignments for other staff. 

1 have minimally used my writing skills, mostly receiving assignments that require nothing 
more than computer skills. Instead, I am often idle or working on clerical-type web duties 
such as updating current weh sites with new reports or materials. Others in this section are 
required to write daily. It is more of the same. 

For fiscal year 2015, Mr, Kelley gave me a lower award then the previous year even though I 
received an enthusiastic recommendation by the EHO Officer for my work on a difficult and 
complex case as an EEO counselor. A few weeks later he sent an email saying he "had made 
an error on my award" and was giving me a cash award. .Someone must've reminded him 
about my OSC complaint. 

1 was volunteered by my supervisor to be a coordinator for the Office of the Regional 
Administrator on the annual Awards ceremony. When I began coordinating the others 
involved, my .supervi.sor made it clear to me that he was to carry out this coordination. I 
asked for clarification via email but received none. As per usual, I was given no a.ssignments. 
It is extremely humiliating and awkward for me to sit in meetings with nothing to say or 
contribute. Same old song. 

In an Office of External Communication meeting we were told by Ms. Rowan of an 
opportunity to work DIRECTLY with the DRA, Robert Kaplan, This project was the redesign 
of the employee intranet. Mr. Kelley announced that Resource Management Division was 
still going to be responsible for doing the maintenance and we would be responsible to redo 
the content. I was the only person at the meeting to volunteer. Ms, Rowan looked scared. 
Later, I asked my supervisor if I could lead Che team, using the recent management training 
as a good reason. Also, Mr. Kelley told me in my mid-year review that I should have a project 
to work on, anything I wanted. Instead of even considering this, Mr. Kelley said he had given 
the lead to Mike Rogers, a writer who has no experience in web design. Opportunity for 
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others. Mr. Rogers intends on retiring in a few months and isn't looking for career 
advancement. 

Instead of getting to work directly with the DRA, Mr. Kelley told me NOT to talk with the 
DRA on this project. 1 was stunned. Mr. Kaplan also happens to be my second line 
supervisor. In an all hands meeting, the DRA wanted to make it dear that ALL are welcome 
to talk with him, that he has an open door policy. I find this to be more evidence of a hostile 
w'ork environment when it would be considered insubordination to talk to the DRA. 
Apparently, the door is only open for some. 

One day an emergency web site needed to be created for a train wreck that had happened in 
Galena Illinois, posing an environmental emergency. The day before, ail web developers 
were trained in the new software used for the new web pages. One individual called in sick, 
so didn't receive the training. On the day of the train wreck, Ms. Reshkin and I were in the 
office. Instead of giving me an opportunity to create this site, Mr. Kelley gave the assignment 
to the woman who didn't attend the training and didn't know the software. She was 
working at home that day, which can sometime affects direct communication, whereas 1 was 
right there in the office and easily accessible. 

Mr. Kelley had no problem when the other GS 12 EIC suggested that she attend an 
important conference and "tweet" the highlights from the conference on Twitter. She wasn't 
given an invisible role but instead was lauded for this idea. 1 think this is great for her. I 
would like the same consideration and respect. 

The Region had recently spent 54k to train me for leadership. The "give a dog a bone" 
strategy. Each of the trainee’s supervisors was to do a 360 review of the trainee, assessing 
their strengths and weaknesses. I was the only person in the training without a 360 review. 

1 was again humiliated. 

Yes, I am a graduate of the Mid-level Leadership Development Program. Too bad no one has 
any intention on letting me use it because they don’t really want leaders, they want 
followers. To me, this is cruel, leaving me feeling worthless and invisible. 

As I am a certified coach and am recognized by the agency as such, when I try to get this 
information out to regional staff, my efforts are blocked. 

On the new intranet there is a suggestion box. I thought 1 would suggest that the Region 
make use of my experience in this area: "The 2/15 Federal Employee News Digest's top 
story was about the cost savings of federal internal coaching. Wouldn’t it be great if Region 
5 knew that it has an internal certified coach (Deborah Lamberty, OEC)? Coaching 
information could be disseminated in the HR newsletter and intranet site.” 

There answer was that "The Human Capital Branch lists employees who have self-identified 
as a facilitator at (web site link]... Anyone who would like to be added as a coach should 
contact Pat Easely. Please note, the Region does not monitor or endorse specific facilitators 
or coaches." 

Since 1 am not a facilitator, listing me with other facilitators is the same as not listing me at 
all. And the fact that they name individuals separately as facilitators is the same as 
endorsing them. 


11 



134 


Another example that 1 am being targeted is that when I lowered my transit subsidy due to a 
change in seasonal transit needs, 1 was sent a threatening email from the comptroller, Dale 
Meyer. In addition, the HCO, Amy Sanders, thought this issue was important enough to 
email Mr. Kelley, my supervisor, over the weekend of 3/8 - 03/9/2015 with the hopes that 
this reduction was due to a disciplinary action [no email copy but Mr. Kelley did show it to 
me}. I believe this action by Ms. Sanders is an example of my being in the crosshairs. 

After more than 18 months of asking for some of the Great Lakes National Program web site 
work with which I am familiar, I was recently given some of those assignments. I have 
contacted Mr. Morvatin and his staffs times to begin the transformation of the material but 
have received only silence. This web transformation has a deadline of 9/15/2015. 

As recently as Tuesday, 7/21/2015, 1 was receiving email notifications from Lynn Calvin, 
who is retired. These were email receipts. Someone is watching me and it isn't the retired 
Lynn Calvin. 

Also noteworthy is the Mr. Horvatin was nominated for 3 awards by Dr. Hedman this past 
year and received them on 7 /23/2015. His career is flourishing! 

Conclusion 

Although 1 thought 1 had a better opportunity in the WCS that has to not been the case. It is 
almost as if Mr. Kelley is following orders from his superiors. No doubt he is. He works very 
closely with Dr. Hedman and I am sure when I was hired, there were discussions on how I 
was to be "handled," or, more accurately, mishandled. 

1 live with this dire situation every day of my work life. I am grateful that 1 have been given 
the privilege of Flexiplace. It removes me from the reminder that, to my managers and staff, 

1 am worthless and a troublemaker. 

If given the choice to help out an upset intern, or anyone else in need of help, I would still do 
the same thing, the right thing. 
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W^ORANDUM FOR ASA(CW) 

SUBJECT: Bconoime Analysis aM Tedweti Su|^rt Doounent Cocceroing to Draft Final 
Rate cai Definffion Of “Wate of the United States” 


imply or portray USAGE as a co-aaflair or coidiitnrtor to iiMc docnmtate, otter than as the 
pwider of raw wamlyzed data, is simply untrue, 

4. Tho Coips of Eo^neers Mly fscognte the In^rt anoe of this role-nmkiBfe and of flwse 
iomsmt^ to uofapm to coniatf of to .fliaal proposed draft rate. We stand ^ready "to ssskt to 
® A la imprevteg tie twhnlcai analysis and to develrqi logjcally supportable coiAsioos &r ' 
tese documents, if and wtej K^ssted. 
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USi. ■aSHEY ^^^ =ag^. ^te B «e=E g 5 


CECW-CO-R 


•S 


MIMORANDIIM FOR Deputy Commandittg forCSwI wl Kserpncy Opeaticms, 
U.S. Aimy 0»ps of Eflgineers (ATTN: MG Jtte W. F^body) 


THROGGH fte Chief of Operations and Regulatoiy, U.S, AimyCcam Of i 

Eiw»dE.B«4k) 


SOBJBCT: Boonoraic Analysis and Technfcal Support Docuiaait 
Rale on Defitallsw of "Waters oPthe United States” 

1. Ref«eoc« 


(ATTO: 



EnwonitKatal Protecrton Agtttcy &UJS. Anny 

b. Tedmied Su^mrt Dgaimnt/Qr^ 
UnUed States, U.S. EavironfflHrtalProtWTO 

2. lUainetnotandum responds to 
references a and b. Bofls 
A^ncy(EPA). WWi 
raw data on flie overall 
aquatic rmioices wit 
noroleinselntdng 
Economic Anal; 
araD),Coips' 
inwtolly’* 


pyaeiiUroreri;u/e.U.S. 
of i^^eei^^^\{sil 2015 

■ SdS^^k^ittUlon ifWders ef the 



Btudy^ of the documents in 
LS. Enwtonmeirtal Protection 
die Ctnps irovidetf As SPA with 
lom (JDs) made by the &»]» for 


rtguiabsy paogmm, bm the Ccaiil W 
*A elected to use in dnfliag ^ attached 
lei^t to the Tndndcd Su{^)ort Document 
tten cr^ng tim TBD, but die Cotps also had no role 


ling (he technica! analysis (X dtafUng the ISD. 


3. The following paragraphs summarize the Crajs Regulatory Program concerns and provide as 
many examples as possible of what are fiuaiamentaUy flawed products from a technica' asp^ 

In essence, certain sections of both the Ecotwmic Analysis docummrt and the TSD au- devoid of 
Jiny information about how the EPA ohtdtted the results it has presented, rendering the 
methodology and subsequent results in Mldocutwarts unverifiable by the Corps. 

EPA’s Economic Analysis 

4. The dociimcfit includes the EPA’g review ofCotps IDs from FY 2013 and FY 2014, which 
the Cnips provided to the ERA for dw purpose of identifying estimated changes in jurisdiction 
thai wculu occur as a result of adoption of the draft final rule. However, the atiached document 
ihilsio ulenufy the actual draft final rule language that EPA applied in performing its review or 
■ite methodology used by EPA in applying such language to the Corps' .lihs pet latntng to isolated 
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MEMORANDUM FOR DCG-CBO 

sroiECT: EoOTomjcAisaysb0ndTSDC«K*nung 

Draft FM Rule ofl Defiaitioa of WOUS 




results piramted by EPA. 

5. The document mixes ierminologj’ and dispaiale datasets. For example, stream mitigation 
costs provided by the Corps appear to have tie» extrapolated and applied in States where no in- 
lieu fee program or mitigation bank data exist; ttere Js no explanation of how such data were 
ttsed or applied to obtain the results presented. Alto, the Section 404 data provided by the Cotps 
has been used out of context as if it were ^plicable to all Clean Water Act (CWA) programs, 
despite tlte fact that this data is only meaningful for a specific authority the CWA (Section 

4C4) and docs not represent data under Sections 303, 401, 402, or otlMdfcpgmms implemented 
by EPA and the States for different pwposes undex ite CWA. Co^£>ce costs undta- Section 
404 are presented as representing seventy percent of file draft total costs and Section 

404 benefits representing eighty-seven percait of fi» draft finB^Bfc’s foW benefits. When 
presented in this manner. Section 404 costs and benefits to fabtt*|vci|^ all other CWA 
programs combined, which greatly diminish the fiwi<tj^, veiy important CWA 

progtmns. Using Section 404 date in fiiis mannar aiifiMSe abJQipb of data from other programs 
cannot yield an accurate estiinate of the true boste^^gofecC^f tbos^gfiier CWA program.s. 



year over file five year poiod fimn FY 
J in FY 2013. 1 is mtdear smd not 
s year tisM to calculate average 


individual pmnits and { 
2009-2014 and average 
explained in the docuin 


m 


7, 'Utedocmugfl^femi^cerWn^Mfin^ons that have no analytical basis. For example, to 

accowft for resources fiiat arc r»t capttaed in fiie Corps’ data (e.g., isolated waters on 

pinperties of IWiownets who do not seek a JD fiom the Corps), EPA used the data from the 
Co^ and simply doubled file number Cffisolaed waters. Doubling data sets in flie absence of 
analysis or basis for doing so cmiot wltWand evm fiie most cursory technical review. All 
assumptions ^ould have a justifiable ba^ Wilh reasoned lopcal analysis to support them. 

8. The Economic Analysis grossly overestiinates the amount of compemsatoty mitigation 
required under sectitm 404 the' CWA 
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MEMORANDUM FORDCG-CEO 

SUBJECT: EcononwAaalyasaadlSDQjw^iog 

Draft Final Rule on Definlfioa ofWWS 


fee progiams. 

c. Miiigation totals ussJ by the EPA. also included a range of ratios from all 
compensatory mitigation sources (establisiiment, lehabilitatioji, eiihancemeist. 
preservation), but F.PA assutned a 2:1 ratio fctf all compensatory mitigation. 

d. The mitigation cost data tables used are out of date. No quality dicchs from the C<^» 
on the data that EPA used were requested or obtained. EPA appears to have placed to 
owft data into taWejt originally provided by the Corps. This resujtg^a gross 
misiqircsentalion of the Corps’ raw data. 

9 The EPA’s use of compensatory mitig^ffli as a benefit is rigo^fekmatic. Estimated 
Section 404 benefits de.scribed in &e damaKattbaswi on con^ntsetoty miiigation required for 
permitted impacts, uMe costs arc based on conqtliance wi^A Kecttoa^M permit. Both are 
based on the same unit impact acreage, As eompensgtopOwoialjjp^miically greater than 
compliance (i.e. acres of required mifigstiofi aK authorized impact), the 

ovei^ ratio of costs to ben^ts cannot chmtge. Qjmjitmsat^^igi^on is provided to offset 
acreage and functions of aquatic resources hQwds fi^ Cotps 

permitting wittt a programmatio goal of adNbMK no di^ls; is unclear how this 

twislatcsto 8*‘b«Kifit« iW' ■■ " ‘ ' 


10. Tto document is misletd 
set of IDs used fiuits analy^ 
regarding regional variations 




and Dehaarva lays, T 
to infiuin the puMk 
J urisdiction unde 




aOMfiMljaftemiicaily greater than 
niln ad^U authorized impact), the 
nsatojK^igaJion is provided to offset 
iitmtds fi^ Cotps 
sr us unclear how this 

on of data. Based on the san^e 
ID per state to draw concluskw 
fital rule, sudt as tl» draft jSnal Me 




wIpocMns). Mote^K%iStdtylsiiec«wy 
laiig^ in jurisdioti<ai,eilhia: lost ctfgaine4 


1 1 . AltlithJ|M8lfiffltstrative c<»{s were included in the economic analysis accompany the 
proposed niie^ there was no comparable cold tequesW or luotrided in the attached Economic 
An^ysis document to accompany the draft final Me. The dotsument estimates CWA jurisdiction 
to increa.se from its estimate of 2.7 percent in the proposed rule to 4.65 percent in this analysis of 
the draft final rule. Section 404 administrative cos4s aris qualitatively described in this document; 
however. Ore cost estimate value is left blank. The Cmps was not asked to provide information 
about the mctea.se in administtaiive costa fiiat vwmldbe expected to result front EPA’s 
calculation of increa-sed jurisdiction. Althou^ flic Corps is unable to validate how EPA arrived 
at its estimate of a 4,65 percent increase inJtnilKiiction, our preliminary review using KFA’s 
estimate indicates that tlis Corps’ adrokustafive costs may increa-ve by $4 million. 

12. .Several iiu()o!iaiit .i.vpcots of jurisdiction not considered as piirt (T the analysis in the 

document, which contribute to its technical weakness. The aniilysis focused only on estimated 
increases in jurisdiction, not on potential thus it was limited in its scope. Some of 
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MEMOi^VNDLW rOR DCG-CEO 

SUBJECI’- EajRomic Analysis and TSD Conorasang 

Dtaft Fmal Rule on Definition of WOUS 


these aspects were disclosed as assumptifins; howcw, flie ab«ace of roburt analysis wtea that 
analysis is possible is not technirally sound. 

a. Significant nexus deferrainaiions on all types of aqisalic resources (e.g. adjacent 
wetlands) were not reviewed to Inform the estimated change in jurisdiction. Only approved 
jurisdictional determinations on Lsolated waters were reviewed. 


b. A more extensive review of significant nexus detenninations would have allowed for 
an accurate e.=!firaation of predicted changes in jmisdictioa regarding adjacent waters and 
tributaries. The aiisumptioa wsus made that all tributaries would be jurisdiciionai under liie final 
rule; however, some tributaries that are ctaiently jurisdictional mi^t no laQser be jurisdictional 
under the draft final rule. 


Jibe jiffisdictional under the 
! max not he considered 
tthMbolds and tlte 


c. .An Moaptioi ms made that all adjacent wetlands 
fmd nde; "immem, mm cumnfiy JuriadMi^ ^aemt 

adjawnt under to fiirf nde m a rf to “Id^a-lto" , 

p^lritioo « ttiag toikfw toterftce and establish 

adjimK^. Mote a^ydsls t«&OTty to^pias6l§r l«^^« deaf^es in jurisdiction of these 
waters, ^ch may offiet to poteiW iwawBc Jn:’ 


Analysis. 

13. pinaly, to^temtatinto 
tribal implications as ^tedfied in E.p. 
iossofoiHHttjurisffictionovwrWt * 
resource. These rfF«ds hay® 
ap{«ttently v/ett mt ctmstdto 

14. In sum, as stated ato 
contributor to to EP,, 

that all references^ 
to EPA only^MrtfiHiuthi 

EPA’sTSD ^ 



toEctHuals 

"{tpos action docs not tee 
Bodi to oqpatudonof ffitd 
'eftois on tribes tmd treaQ#ust 
ited, and to tribes coneextto 
^Anal^. 


as an author, co-author or substamive 
to toft fed ndedetoing WOUS, 1 request 

iife to Willed teuttWrt and reference made to 

in all docMenfil associato with the final rule. 



1 5 As mentioned above, it appears the EPA used a considwable amount of Corps data in 
preparing the TSD; no date was requ«S!ted,l:y or provided to EPA to produce to TSD. The 
Corps also had no role in perfbeming the todyris or drafting to TSD. 

1 6. In to I'SD, the EPA overestimates the muttof of case-specific significant nexus 
detesminations (SNDs) the agencies have coin]detod since 2M8, The TSD state."! that the 

agencies have maiie more than 500,0(K> saiK* 2008. and of those approximately fifty percent 

included SNDs. This conflicts with Cori» data and estinuites and the Corps is uncisar how and 
from what dataset EPA derived to estimate in^u^^ in to TSD. 


a. Corps date. show that to Corps complctai apfaoxlmately 424,000 IDs on 710,000 
aquatic resources. 


4 
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WsMORANDUM FOR DCO-CEO 

SUBJKT: BconoiaicAwlyss rod TSD Concerning 


af^toximately swenteen peiweat of tie aquatic n^otne^ for wUcfc 1& l)a¥e tea complied. 
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MEMORANDUM FOR DCG-CBO 

SUBJECT: Economic Analysis and TSD Concerning 

Draft Fitia! Rule on Definition of WOUS 


20, The TSD describes that wetlands with channelized surface or regular shallow subsurface 
connections demonstrate connectivity and provide functions that can be generalized and can 
affect downstream waters. A slaWow subsurface or confined surface connection should be a 
factor in determining jurisdiction based on the discussion in the TSD. However, such fectois are 
not able to be used umdei the draft final rule as a factor in an {a)(6) adjacency determination and 
cannot be used in establidang jurisdiction under a SND for waters beyond 4,(MK3 feet fiom the 
OHWM/HTL of fui (aXlKsXS) water. The TSD provides evidence of studies that indicate the 
“substantial” ftinctions provided by non-floodplain wetlands. The draft fma! rule forecloses on 

the ability to do a SND on waters beyond 4,(XW feet fiom the OHWM/lfpj^ to (aXlH^X^) 

water despite the potential presence of such “substantia!" functions by the TTO. This 

conflicting language serves as a basis for technical conflicts during l^^buMtation. 

21 . The TSD emphasizes that evaluations of individual wctlani^Should be considered in the 


context of other wetlands within the same watershed i 

the vwtershed. The TSD also emphasizes that wetlands j 

downstream waters even if individual wetlands are 14 ** 

consider the influence and effect in aggregate of c 
However, the draft final rule does not allow for 
for (aXT) or (aX8) waters, and does not ailowcJ^faXS 
beyond 4,000 feet from the O; 
regarding policy decisions that restri( 
types of waters that can be aggregaj* 
region” and “similarly situated ^ 

_V0 

22, The TSD emphasi: 
interactions between u] 

significant nexus ooi _ . -k-v^ 

comport with or made 


lize^iMkggregatioa of waters in 
coiuMcfed to 
JDs for wrtiairfs should 
wifliin^ same watershed 
'fflVwfcrs when doing an SND 
'yiggegated with waters 
Caveats should be included 
iltrary distances and that liimt the 
iflect the situations where “in the 

'final rule. 

s 

a very thorough analysis of the complex 
Is and the downstream rivers to reach the 
ivisions of the draft final rule. This does not 
restrict aggregation and SNDs under the 


distance limit^ffl^ermdl^ the Coips'Ws not part of any type of analysis to reach the 
conclusions^^^bed; therefore, it is inaccurate to reflect that “the agencies" did this work or 
that it is reflOTive of the Corps experience and expertise. 


23. The TSD does not provide support for the determination of how “significance” will be 
measured in the SND or what is “more than speculative or insubstantial?" How is that quantified 
beyond the list of factors to be considered in the definition of the final rule? The TSD also does 
not provide clarity for how “similariy situated” is defined. The TSD contains clearer and 
consistent language than the language in the preamble regarding bed/baita and OHWM, as well 
as the discussion on breaks in those indicators not limiting upstream and downstream reaches of 
the tributary. There is potential for the language in the TSD to conflict with the language in the 
preamble; such language on these topics needs to be consistent and clear between the TSD and 
the preamble. 


24. The document does not provide necessary support for the draft final rule language and 
cannot be used by the field in implementing the final rule. The TSD recognizes that floodplains 
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MEMORANDUM FOR DCG-CEO 

SUBJECT: Economic Analysis end "reD CoBmning 

Draft Final Rule on Definition of WOUS 

of targe rlwr syskms am tnticli psst« flsjia Siie O'HWMMCL of '&« riwr, 

AipiAlf , it is iie afiisiw ef s^mm^ isrf te Impo^at 

cxciiangc botwecTi waters wiihfn tiie floodplain and {aXlH®X5) waters nnh« fear, a Isceaf 



25 The Corps provider! subsiamia) technical comments on the drafi ETA Corjisetivir, Ref>ort, 
wiuch are .sUU valid ‘.vith respect to fee iecimical vsUdity of the concepts presented in the TSD. 
Thus, sviih respect to the TSD, es -with the Bcosoodo Analysis, the Corps cannest be ideKtified as 
htiytag been involved in perfonning the technical analysis or preparstior. tlw actaal document. It 
1.5 snaccuraK to teflect that the Corps experietM* and expertise is reflect^jmjshe conclusions 

from the TSD and fee sole author of the TSD Is impopdatdy EPAatfV 


ettdOwranent the sections or subject 

dnerarts not be characterized tr 

mQw CSm^diould not be identified 
Additionally, a!i 
micaWM well as referatccs to 


26. In conc’usiiin, it should be made cfcarby EPA within 
to.attcf areas for which fee Corps provided drta, but the do 
anything other than analyses performed soldy by the 
as rm author, co-author or subSantive ^mhilnAor 
references to the “agencies" in fee do ctana tris 
conciustons drawn based on the agencies* ’‘eKBengtcc 


8{2e2-7«-4598 


A. MOYER 
i&tuktoO'Progranv 
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lew Comments on foonomfc A /tft of tht IPA-Army dean Water Kule (AprU 27, 2015) 

Paul Scodari, CEIWR-GW 
Mav 11, 2015 


The conwnents presented below are limited to the 2015 report estimation of CWA Section 404 permit 
application costs and compensatory mitigation benefits, and how these calculations changed from the 
2014 report that was released for public comment. The comments are organized in two parts that 
address: Ij major revisions from the 2014 report, and 2) what did not significantly change from the 2014 
report. 


Major Revlsloni from 2014 Report 

1. Revised estimate of increase In jurisdictional determinations. 








The 2015 report calculates that the rule will result in a 4,65^ oi^rill in< 
jurisdictional determinations, while the 2014 report calcuj^^the^ 
is due to different Jurisdictional determination data 
report used a dataset corresponding to fiscal yei)^ MSe-201 
correspond to fiscal years 2009-2010, Use of 2Q^|K)14^jjSSif the 
to public comments expressing concern thaMpslOO^J^ffdaVl^ 
economic distress, and thus a relatlve^l^^ WVel o^gjctlon^^^rmilting. 

!e in sij^40i^^lts, impact acreage, Increase in total 


;ease in positive 
;e as 2.754. The difference 
Ice the estimates— the 2015 
the 2014 report used a dataset 
report purports to respond 
lected a period of significant 


eid^^I pen^tHPlitsypr^^sts. 


Revised estimates of increase I 
impact acreage, and increase! 

These changes are drlv^iy thyteil33estj>^^Stof Increased Jurisdictional determinations (4.6S54J 
as well as a differer^^rmh ^tMts tq revised estimate are applied. The 2014 report 

based this anaty^tfjn t^ t^MhnumU^^^Srid average impact acreage for) permits issued in 
FY2010, whlta-A^OlSVport rell3)i^ permit data from FY2009-2014. Specifically, the 2015 report 
used the^Afest number of Individual permits and general permits issued in any one year over this 
Pve year wdod, and average impact acreage for permits issued In FY2013 (it is not clear why year 
2013 was chosen to calculate average impact acreage for permits). 


The result of these revistons was to change the estimates of total additional individuai and general 
permits and total additional impact acreage for those permits. For individual permits, the estimated 
number of added permits increased from 75 to 217, but the average Impact acreage fell from 12.81 
to 5.94, resulting in a net increase in added impacts due to the rule from 960 to 1290 acres. For 
general permits, the estimated number of added permits and average impart acreage both roughly 
doubled, resulting in an increase in added impacts due to the rule from 372 to 1200 acres, 


These revisions, when combined with the unit cost esUmates and cost formulas for permit 
application {which did not change from 2014 report), result in an increase in estimated total annual 
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3. 8epf«$entation of USACE views 


For the 2014 report, USAGE made a point of telUng EPA to delineate which sections of the analysis 
USAGE did and did not contribute to, and to characterize the entire report as an EPA analysis. In the 
WIS report, by contrast, EPA seems to go out of its way to lint report r^ponsibBity to OSAGE. While it Is 
true that OSAGE cannot run from this rulemaking or this report, some of things in the report that seem 
overblown might be addressed at the margin. One example Is the strange report title. Other examples 
Involve aaertions in the narrative about what the "agencies believe.' For exarwite, the last sentence of 
the second full paragraph on page 6 state, "For these and simiiar reasons, tw»|ineSes believe that 
positivs jurisdirtional determinations under the final rule will be less tl^^Qsiimed for the purpose of 

j.i.t jri>e i U u- J />> 


this economic analysis.' These statements should be Weotified, 
necessary to accHiately reflect USAGE views. , 

t 

What Did Not Stgniflontly Change from 2014 Report 


Sectbn 404 dominates estimated rule costs andi 


In both the 2014 report and the 201S report, e^ 
rule costs and benefits, in the 201S report, St^‘ 
of permit appBcation and mitigation costiX^ri 
benefits accounts for 879f of total rubs>*§Rts ' 
Increase in OSAGE costs for admlnj^^g th^ 
not yet available for Inclusion ictwI drafij^ 


79f of total ru^nws»R^,K^ th^ 
i for admlpl^^g thafidion ( 
fusiqntfjw draflC^ vCv 

CT r& ^ 

i^hfed Seg^g^ 404 ^^pfits to co 

r MnA I 


led, r«4f43R modified as deemed 

cP . vO 

^“^r 404 drive the estimates of 

»t8 fo<M%ectlon 404 compBance costs (sum 
ifl^Q^rule costs, and estimated Section 404 
iWolS report did not Include estimates of 
ogram; revised estimates apparently were 


2. PfoportionaBtvofestimSfBtiSeg^404h#iBRtstot05ts 

In both the 2014 aptOWS cgoRp, es^jmaQw Section 404 benefits, which are based on compensatory 
mit^atton for^Mmd imj^rts, outvwl^ estimated Section 404 compliance costs. This Is because unit 
(mitigatbnj%^fWits are greater than unit (comp nee) costs for a "typical" Section 404 permit, where 
both are based on unit impact acreage. So even thou^ the 2015 report significantly increased 
esthnated positive jurisdictional determinations and permitted impacts, this did not (could not) change 
the overall relationship between estimated benefits and costs for Section 404, and thus for the rule as a 
whole. 

3. Section 404 benefits analysis 

USAGE has always recognized that the Section 404 benefits anaiysis Is meanmgless. Howetmr, a^cies 
are reqtared by Administrative policy to develop benefits estimates for ruietnaWngs whenever possible. 
The OM8 representatkre for this rutemakirtg encouraged and appears comfortable with the benefits 
transfer approach applied for Section 404 benef analysis, and from the beginning EPA was intent on 
including a benefits analvrais that would show that rule berrefits outweigh costs (even though the CWA 


2 


dot* not retjulre $w* a showingl. There is nothing more to say or do rdating to this benefits anatysis, 
however. USACE is just going to have to live with it and leave responsibility for defending ft to EPA and 
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DEPARTMENT Of THE ARMY 
U.S. ARWf CWWS OF EMWEHS 
(MiftSTOier.Mw 
WAStfflIOTCMI, ac. J[1314-t«80 


CECW-CEO 


zi ApXL tJiis' 


SUBJECT: Drift Final Rule on Definilion of '‘Waters of the United States" 


1 . As we have discussed ttocsi^ou t the fale»itiakiag process for "Wate of the Untal Stater*’ oyer the 
iart several months, the Coips of .Siguseers has serious comwns afcout «stiiB ispeB the draft final 
role. On 3 April 20 i 5, die feviroriisHaiital Protection Agency deltveresi the 
Managemeat tad Budget to initiate (he inter-agency review process by oar 
obtained a <Xf 0 of the draft final rule, 1 asked USAGE legal and regula^f 
the eietent to which Corps’ concerns had been incorporated, and to cow® 

technical impacts of its language. That jiBt-coinpIrted review ret^BSatSw draft final role contumes to 
depart significantly from the veteion provided for public con 
related to our most ssricas ccmcCTns have gone unaddtessed. 
eonftafcts long-standing and well-estabiisfaed lega! p 
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EXAI«Ptf#13 


3S J4S246‘tH, ■W.446WW 

See map entitted, *Wolf Pond-Q»icl!»*®wh»tc(iee Creek, ©A MIC K* 
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from! 

SsAstoiSiSs 

To: 

ramy. RiHsui 

Ce: 


sutyK^ 

rFSCttaVAl] C!«iS»*ltd»« G«*S, GA 

tM« 

Tuesday, Apr* H, iOl* SrlOiM PM 


This wea In GA has very ItWe »H> mapped drainage, hence the ste is ouWde all the ad^icEncy 
measums based Oh NHD, I dont know however if there are unm^ped tStrhes and aroll tiftutaries 
th^ may link die site to QiIckasavAatchee Oeek. 


There are two more sites, I sfwid be able to get to ttiose tomorrow, 

</ 


Pete 


Peter Stately 

EPA OfflcB of Ovtl enforcement 
1200 teinsylvania Ave, ^W 
Washington, DC 20460 
Room 4110 

William Jefferson Ointoo 
Mail Coda 2243A O 


O'" O' 




202-564-1841 


DEN^l^W 




\> 



') 




CX3NRtD0f!l^: This transhisslon may contain d^iberaove, attomeydient, attorney work product or 
otoervrfse prtrfleg^ matsalal, Do not release under POIA without appropriate review. If this m«sase 
was sent to ytw In error you are Instructed to delete It from your computer indudir^ aS media storage 
devices and hard espy outputs. 
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EXAlViPlE#M 

Adjacent Wetlands. California Creefc. WA 


48.929721*N, .122.63S15rW 


See map entitied, "Datott Cmek HUC 12.' 

WetlanifscuiTentV jurWWional «* •tpcent » California Cmete pewfmfat rebthwiy permanent water, 
wiSs the charactBrtstfcs to mset the ifeflnllton of Notary under ttw final rule. 


Subject wetlands are approrimately 18 acres In siie. Note that them are several other weBands of equal 
orgreaterste^VOd'ltbesubiertweUandilnthearea. 

Associated wfthat«NVW>actkwSNViS-2a07-344). 

These wetlands are apprwimately GfiCff from the OHWM of CaWi^^^iiek 

These wetlands currently have a wnfinad surfeoi connectlorijw 1^ an ephemeral rwn- 

relatively permanent water l yn-jurtaltctiotMil ditch. 7^0' 

Under the draft Una! rule, these wetlands would n^^son^wftdjacd^ they are beyond l,SOff 
from the OHWM of Calffomla Creek. 

ft$ldejp$!tder a case-specific s^nffleant 
fCalffomla Creek. 


Under thedraft final rule, these weUamftliAwttnQ 


nexus determlnatlan as they are beyr^^^ff Cal 


i^jud^listional wetlands would be non-judsdictional. 

^tufface flow connectionsft> be used In a case; 
inds may be found to be jurisdictional. 


Therefore, under the draft final 

If the draft final rule provld^^r 
specific significant nex u yljteiT^Mft.., i 

Note that the wetoj^^rn^ mt aift^^nd die subject wetlands would also be noivjurisdictionat. 
The addition^lml^e totaftmer 100 acres. 

In reviewing the maps provided by EPA, It is dear that v2 Is the more accurate map regard&ig 
jurisdictioiial status under the draft final rule. The map vl assumes the dttdws are JurlsdiafeBak bat the 
ID completed by the district stated that the ditches connected to the sub^ wedands we® non- 
juriscMoflal ephemeral (non-reladvelv permanent ditches. In addition, mosteftoedttches 
surrounding the ID dtt apdjntermlttent roadside ditches which would be exduded. Therefore, vl 
should te dfereprded and v2 stouid be vlew^j® the more aaurate portrefit t^hl ^ad sdll 


Issues whlchmustfaeamendedlna newverslontaBcairatolydepfctthestetoofJurtsdtefiow. TheWap 
NHD layer also Indudei leltet segments of streams which should be removed with no 4,000* buffer 
around toam. In addftfon. IPA only 'cleaned' credited the NHD layer data around the JO example site 
location as opposed to throughoid the HUC 12, vidilch gives a false sense of Impression that almast the 
entire HUC 12 would be induded within the 4,(®0' buffer. Howmrer, there are buffers hi the unedited 
porttoh Of the HUC 12 that are surrounding non-Jurfediaional ditch features under the draft final nrts. 
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’’ran: SM^^PEtg 

To: 

! .»»«a. hob; 

saqacK pn»NM.|Ojieact«!itWAHUci2 

Osta: Tlwisdw. im IS, ms »/:« PM 


For this one £ have fnduded two vereions, vl assumes ail HND feahires are jurisdictional and ¥2 
excludes ditches/ranals from the analysis. K can be seen there Is a small dec se in cwerage w4th the 
ditehffi excluded, but die JD site Is cwered by both analysis. 


Peter Stokely 

EPA Office of avjl Enforcement 
1200 Perf^vwia Ave, fW 
Vfe^ington, DC 20460 
Room 4110 


vO 


</ 
•V 


William J^rsoft Ombsn federal Bullcififi South (WJ 
Mai' Code 2243A 

20a-5W-l84l ¥. ^ 




CONFIDENTIAL; This Wnsmlssion^^cbht^aMber^ve, jJlorney-cfient, attorney work product or 
otherwise privtieged material. relea|M^ fOJ^thout appropriate review. If this message 
was sent to you in error wi^juywstructacy teifyfem your comptrter induding all media storage 
devices wwl haid copy ou^fc. ^ /iS' 
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Note: Additions! Anafysis of Oitches/Canais 
Needed to Dsfsrmino Jurisdictiona! Status 
This map assumes Difches/Canals aro 
NOT Jufisidictionat 
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EXAMPLE #15 


Arffacent Wgtiamfa. Edroondson Slou gh. Mls»BiteBlJRiyef.M5 
37.290869‘N, -89.482414'W 
See map entitled, 'Edmondson Slough HUC 12.' 

Wetlands currently jurisdictional as adiacentt o Mississippi River, a TNW. 

Subject wetlands are approximately 9 acres in size. Note that there are several other wetlands of equal 
or greater Bze beyond the subject wetlands In the area. 


Associated with an NWP action (MVS- 2008-782). 

These wetlands are approximately 8,000' from the OHWM of the Misaj 


Under the draft final rule, these wetlands would not be consider^ 
from the OHWM of Mississippi Hiver. 


Under the draft final rule, these wetlands would not be 




r£aj 

--f 


iver. 


n«xus detenrtnation as they are beyond 4,000' from 

Therefore, under the draft final rule these currei^Jurisdioteibl woi 


Scent ^ they are beyond l.SOO* 

red Md/r 3 case-specific significant 
River. 


Note that the wetlands present that are 
The additionai acreage totals over 20 



would be non-jurisdictional. 
Is would also be non-Jurisdktional. 


In reviewing the maps provided^^2^A it 
>4 lt)(>yeai 


wetlands are adjacent to nc^i^B^^j^^tchj 


'the wetlands lie wjtbiaj^J 
OHWM of the River, 
them In the area./l^^HD 


fidplaio 


review sit# would not be jurisdictional. The 
I would be excluded under the draft final rule 
’ Mississippi River but beyond 4,000' from the 
^he area and the determination was made on all of 


1 


weti 

iyer i^^Lj^s several flow lines which are not actually tributaries and 
do not conn ts>ye River. T^iere are many surface features In the area which NHD has a difficult time 
distinguishit^^lPA also indicated the challenges in drawing the map for this location, such as having to 
estimate an OHWM as the NHD map data drew the OHVi/M line down the middle of the River. These are 
typical challenges that our field staff will routinely encounter rf they ha :o Implement the draft final 
rule language. 

( This scenario often occurs in the floodplains of major river systems, such as the Ohio River, Mississippi 
River, Missouri River, etc. Such large river systems have very wide floodplains, and the adjacent 
wetlands are often located behind natural levees that form in the floodplain which can be far beyond 
^4,000' from the OHWM of the major river to which the wetlands are adjacent. 

( Overall, - 34% of waters are wetlands adjacent to TNWs (based on OP ** da^). both abutting and non- 
abutting. Such adjacent wetlands currently Jurisi tional are at risk of being non-Jurlsdictional under the 
aft final rule. 
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Jensen, Stacey M HQO *^ 

From: Jensen, Stacey M HQ02 

Sent: Thursday. Apn! 16, 2015 10:^6 AM 

'Katser. Russeil'; Stokely, Peter 
.ject: RE: Last One (UNCLASStRED) 


Classification: WCLASSTFIED 
Caveats: NONE 


Pete, 

Here is one of our adjacent wetland determinations in the 100-year floodplain of the 
Mississippi River but beyond 4,600' from the nearest TNW. The determination was made on all 
the wetlands located in the surrounding area of the lat/long coondira^s. Note that NHD 
includes several Flow lines of "tributaries" in the area that do rwi^vl^nnect to the 
Mississippi but whose indicators disperse prior to the ’'tributari^^aching the Mississippi. 
There are many surface features in the area that may demonstraw^irartial characteristics of a 
tributary but do not consistently present the indicators directly, or indirectly, 

contribute flow to the Mississippi but rather turn into sh«^Pflow^nd/or end in wetlands. 
These wetlands were determined to be adjacent to the Mis^^sipp'^Aver. 

0 ° 

agj tur^j2^aj Is very common along 

yjQKved^lj^he^^i^tlands cannot be considered 
regarding the farming 
since these wetlands arc 
ctional under the draft final 
the draft final rule 
part is unclear In the draft 
the consequences of that decision. 


Let/long: 37.296859, -89.482414, 


Since these wetlands are also located In an 
these major river systems like the Mississipi 
adjacent to the Mississippi under the dra^ 1 Tal 
activities, would they then be considen 
^ond 4,600' from the TNW these woujd, 

*e. Or are wetlands that cannot tM* 
evaluated under significant nexus iJ0 
final rule language and this Qxafffjfn 
Thank you! C/ 

Best wishes, ® / wv 

Stacey ^ 

HQUSACE RegulatOF^^K^^®'" M^ger 
441 G Street NW 
Washington, DC 26314-1000 
Phone (202) 761-5850 



Original Message 

Trom: Kaiser, Russell f ma tltOilCaiseraRussellgepa.gov I 
Sent; Thursday, April 16, 2015 till AM 
To: 3ensen, Stacey M HQ02; Stokely, Peter 
Subject: [EXTERNAL] RE; Last One (UNCLASSIFIED) 

I can't remember but are we doing one to look at broad floodplains such as those along the 
Missouri River. If not, that might be a good one - thoughts? 

Russell 1. Kaiser 

tef, Wetlands & Aquatic Resources Regulatory Branch 
01 Constitution Ave., N.W. 

Room 7217M West Bldg, 

i 



posmf fehwtei a Huc H 

iiirf JS, ffllS 6:»):B « 


TWs was com^icsiad tn make, I disitized ttve fiotxJ zone from viewing a FEW map {not dfgtal CIS 
data), 1 fad & create an OHWM along the Misdssipta because NH0 drew the Woeilne right down th« 
middle. The OHWM Is only a guess on my part. There were ngsny •streanK" , protabiy with OHWM's, 
and ditctes in ttw Boo#tdn/flood ssjne, I *went sure Which streapK «<*h OHWM's on She floodplain to 
buifer w8h the ISOO measure, so I birffersd SI the NHD "streanVfiver rMgnabons and my own ifwr 
OHWM esiBmate. K woi^d take KlfSticnat effiart to map jdl the "streams* to rfetenrtrK wf*:h or*s dont 


connect to the TNW. I didn^ buffer the NHD eanal/ditetws. 



HOT is ttie writs up tan Stacey th* describes the in the field corr^jtedi 
by the compl 0 (ity and cJiffiaity cf makiig the map. 


Hera Is ate of or adjacent wetland deterrre’naaora in the^ 
but beyond 4,W from the nearest TNW. The deteritSre 
(he surroundirig area of die tat/tor^ coorrfltates. 

•tributaries’ in the area that do not connect to the fS^eppl, 
“tributary" reaching the Wssissippi, There are mag^rfaci 
partial charactwisbcs of a Wbutary but do notCTOT«ntiy 
indirectly, contribute llw to the Misslssipp^^l^trier ton^to 
These wstiands were determined to be ' 




site, which is bam otif 


ir RoatJ^l of the Mississippi River 
& maaft^ ^Ithe weJtetidS located in 
■ iftow6t«sof 

irsdfeperse prior to the 
that may demonstrate 
itors and do not ditedJy, or 
and/or end in wetlands. 


Since these wetlands are also ti 
river systems like the Missij 
Mississippi under the draft 
consider under (a)(8) 
longer t« jurisdi 
under the draft fli 
in the draft final 



f, which Is very common along these major 
be consktered adjacent to the 
toe ferming acBvflies, would toey then be 
are beyond 4,000' from the TNW these would no 
are webands that cannot be onsiderKl ad^rt 
’nt nexu-s regardless of distance? That part is unclear 
wd this\>khpie also illustrates the consequences of that dedsion. 


I will not be able to mt*e any more maps unbl next week, I have denbst appf^ntment in the AM then I 
am headir^ to a wle^ atentefion sessiem wtth my Step s«» In the afternoon. 


Peter Stokety 

CPA Office of Qvit Enforcemait 
1200 f^msylvanla ave, NW 
Washing, DC 20460 
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P <r 


^ .cP..^ 


fiallenges 
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CWA "Waters of the U-S.” Implemeotation Concerns 
HQUSACE 
24 April 


1 . Rule tert contains non-equivalent requirements for significant nexus detenr-inations 


2. Arhitrarj' limits for case-specific significant nexus determinations not rooted in science 


3. Arbitrary limits within definition of "neighboring” not rooted in science and beyond 
reasonabie reach of defining adjacency by rule 


4, Lack of definitions for multitude of terras used within rule text 
water", prairie pothole, western vernal pool, Delmarva & CaroIW 
coastal prairie wetland, ditch, roadside ditch, etc.) 


^imilarly situated, "a 
,y, pocosin, Texas 


Specifics: 


5. Cirandfathering provisions lacking granularity and . 

6. Preamble does not reflect Corps technical aas^J^cmse, nor does it accurately 

reflect the Corps understanding of the substand^J^lic Ay^ents 

• Need implementation clarifica^w^n wtej^pvatecfaM^ meets more than one category 
which category to use in thf dSorronaS^^ doesgjSk^ down the list in order (TN W, 
then interstate waters, theijjKflwtida^, eti^MWl the first category that applies? With 
exclusions applied firsL^J™^- 
■ (aX 1 ) “ Traditional M|^abie^»^rs,n^WO 

0 Districts chaJ(^ed yJwmtify whether there is an "upper limit” to the 


(aXl) “Traditional M|^abie.{^h!r 
0 Districts chaJ(^ed n 
TNW,/ttiJ7fso, w4jsJe, 


&S^esejjialysi s,mfe^^east several months, similar to a Section 10 

o\£ifetricts cSently do TOt have a list of TNWs, as they do with the Section 10 
^^waters: 

■ Drawing single point of entry (SPOE) watersheds to the TNW may be a 
challenge without such lists and limits identified. 

• Need implementation clarifications on how to identify and make 
determinations for TNW designation. Rapanos guidance included an 
Appendix for TNWs. 


• (aXS; fributaries 

c Need a definition or further discussion on "bed and banks" to implement in the 
field and identify a tributary. Some areas, especially in the arid west, may have 
very wide tributaries with shallow “banks” or very gradually sloped “banks.” " ) 
these still constitute “bed and banks” as to the intent in the rule? The preamble 
only discusses that the slope may vary. Needs further clarification to implement. 
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o The specific indicators used in the OHUT^I manual and the term "aclive channel” 


need to be related back to the OHWM definidon in the rule. 

Need implementation clarification and/or definitions to distinguish between 
excluded erosional features and ephemeral tributaries. 

UTiai constibutes a "break" in a tributary? Is there need to distinguish a tributary 
upstream of a break but not downstream of a break? The Corps OHWM manuals 
state that you need to find the tributary both up and downstream of the break, 
How does a regulator or the public know if the two sections of a tributary are pan 
of the same crihutaTv when there is a break separating sections? How docs a 
reguSator or the public know they are connected? How far can a break go; any 
distance limitation? Ephemeral tributaries out west may hit an alluvial plain and 
fan cut; are these considered "breaks" or do these result isolation of the 


streams ! 


......... 

(a]t, 6 j - All waters, including wetlands, ponds, lakes, oxbcuvp^poundmenls, and similar 
water features, adjacent to a water identified in subparagjwS?ta)(I) i’ iugh (5) of this 

section. 

o Need a definition of "water." It may be haid uWistri^ish what constitutes a 
non-wetland adjacent water without n defidimn o^^lpwr," A low depressional 
area on a farm field that ponds wateB«|p^ rai^mKn for ten days; would that be 
considered a non-welland adjacent sVgSfr? j^uddne? Received many comments 
on this topic. Should there be a iQairetnoj©r wei m parameters, hydrology, 
permanence of water, duratins^^ “d^lmjsSonA&wial" for non-wetland waters? 

0 New definition of adJaceijcy^Kludca^Jrovi^Slbat waters subject to 

established normal farnjj^fsilyigj^e, an^^Jfching activities are not adjacent. 

■ This could I 
agricultuiaC^ 

adjacei|n^ruleyAi!ti nov^Wpiire a case-specific significant nexus 
wetland abutting a perennial tributary 
w^ Jfc^ct ttyfiJning activities currently would be considered 
^jacenl wWlouwa^jironal analysis, however, such wetland under the 
rule'^MMot be adjacent and instead would require a case- 
s()^ra sigilHi^t nexus determination, 
y • Sp«ific state example; Minnesota has f 0.6 million acres of wetlands; 

-■50% of Minnesota's 54 million acres are farmland and an additional ~7% 
are forested wetland of which a large portion is managed in silviculture. 


'tidi 5 a 0 ^!treascs for those districts in 
s s^^ect to such activities which are currently 




The proposed definition may exclude a large amount of those 10.6 million 
acres of wetlands as adjacent, and would instead require a case-specific 
significant nexus determination, 
o Neighboring; 

• The intUreci reference to the FEMA flooc’ '{' caaleadtochaUctigesm 
the field. Is the "list" of lloudplatns to use in the preamble considered a 
"hard preference'' or a "soli preference’’ list? In any order? f.andowners 
may want a different version to be used; need implementation clarification 
on which floodplain and which order to use in adjacency determinations. 
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• FENfA redraws their floodplains often; which version do we use? Levee 
Improveiiient Districts apply for floodplain modifications frequently; 
almost monthly in some districts. 

• Other options tor the lOO-yeax floodplain do not match the FEMA 
floodplain; they serve different purposes. The KRCS soil maps suggested 
for use do not match the risk assessment that is used by FEMA. HEC- 
RAS is based on hydrology not flood risk. 

• Can vertical and elev'ation chsinges he used in determining distance? 
Deeply incised tributaries with waters on a bluff; would these be 
considered adjacent? 

• How is the distance measured? Remotely via aerial photography'? Can't 
do the distance mea.vurement in the field as it would take into account the 


elevation profile. Need implementation lools/rej^&ces on how tti 
determine distance. 

(a)(7} and (a)(8) ~ Case-Specilic Significant Nexus Deterj^^ions 

c How do we identify a prairie pothole, weste ■pool, Texas coastal prairie 

wetland, CarolinaT)elmafva bays, or pocoriira^^eeddelineation manuals for 
these waters or at least a definition of thes«^ters,>Meta!ioa characteristics, etc. 
o Single point of entry watershed (SPOEy^ffclwy^Selo delineate. There are no 
readily available maps ot tools. Th^^Ts used^ EPA (NHD, FUC) do NOT 
delineate SPOE. It needs to be cffi^wnmani^y whi^can be especially 
challenging in the arid west wMt^ry in areas of flat 

topography. Can introduce j^tnsisteSsJ 

c Need a mapping tool focAjjnets tt^^tline and to potentially use in future 
determinations. Ho^w*Xf^SPfi^|®hay chA^ over time wifii development, 
climate, etc. WouWXiff toKWriot^JiJK reviewed if trying to use the same 
SPOE a.s used md^^eviorf^. 

o Need guidance® hovr^^i«enti&-Nimilarly situated” waters. How close do they 
need to h^T!5racl^t@)' HodO^y and which type of functions do they need to 


fchaiUl^ 16 delineate. There are no 
ised^EPA (NHD, HUC) do NOT 
My whiokcan be especially 
in areas of flat 

S®Es and to potentially use in future 
over time wifii development, 

^ reviewed if trying to use the same 


Jb a.s used mSiuJrevioiiFUp. 

:d guidance® hovr^^i«enti&-Nimilarly situated” waters. How close do they 
d to HodO^y and which type of functions do they need to 

lilarjy ptflv'ideQ^ 

sia&iUancgjfcn horyAA^tify all of the ‘’similarly situated” waters in a SPOE 
iSter to;^r®signfftAjtt nexus determination. This may be challenging to do 


.Must identify all waters similarly situated in a SPOE using remote tools, 
aerial photos, NWI maps. This may not be accurate as to the actual waters 
and of the same lypre to be used in significant nexus determination. May 


be a source for legal or appreal challenges, 
o Distance limit used in (a)(8) may modify slate assumed waters in Michigan and 


New Jersey, Applicable Districts vvil! need to work this out with the states. 

;> Need guidance on appropriate procedural steps for ' '(7) and ' '(8) waters, as the 
procedures differ between them, 

• In (a)(7) the '•similarly situated" waters arc already identified then the 
SPOE is identified then the significant nexus determination is completed. 

• In {a)[8) the SPOE is drawn first, then "similarly situated” waters are 
identified and then the significant nexus determination is completed. 
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• if (a’H6) waters cannoc be aggregated with (aj< 7) or ! a)( 8) waters when 
doing a sig nexus detetnimation, it is logical that first all the (a}{6) waters 
in the SPOE must be identified in order to “subtraci” them out. 

• How can these be identified and upon what technicai or scientific 
basis can these waters be "ignored” when conducting the stg nexus 
anaix'sis? By what process that is repeatable? 

S ignifican.l Nexus - 

• Need specific guidance oa significant nexus deiermination. 

• Must clarify that those functions need to be tied to the ( aX I ) through 
(a)(3) waters. 

• Only one of those functions? Needs to be clear that needs to be more than 
speculative or unsubstantial 

• Exclusive list; what if other functions are perfoimfi^annot use in 
significant nexus determination? 

• Courts ha\e made clear that qualitative evidi&J supponing a significant 
nexus determuiation is all that is requitM^^he legal teim of significant 
nexus is not a scientific one and as suaiKflbuldnot be made into a metric. 


Exclusions - 

o Do we need to map the excluded watos^ 
determination do we rxed to "offici^^^ 
approved JD? We do so with *'is5lfttea i 
need to do so for all of these ei^l^d wh 
include in the determination imen^ 
swale? 

0 Only approved useAwhake 

may be an increas^jW^roy^® re^ 
features are exchJsOTfor tl^wst tiac iff 


tj^nbuid^c 

re^na^t 


turaiHiw^detenninatian'? In the 
duosJose waters<'are they part of the 
i@iinatic«,curTentiy, but would we 
9? F»>^jaimple, would we need to 
. or hS^he feature, such as a gullv or 

^jurisdictional determination.?. There 
nf landowwers understand that these 


stormwater 
May be 

definifia):^ clartV£^ion mi^^tch. 

o Wh^^ roadie ditqhN^i^ close to the road does it need to be? Does it need 
tcn^^ara^^lOthe ^<5^ 

be a esailenge t^Hentify a ditch that is a relocated tributary or excavated in 
tributary. How far back in history does a regulator need to go? If it can’t be 
determined definitively, who bears the burden of proof? The landowner or the 
agency? Need to provide a set of toois'iesources iliat the field can use to make 
the determination of the history of a ditch. 

Q Need to distinguish between perennial, iatenniitent. and ephemera! flow regimes 
for ditches. 

o Need guidance on what perennial ”flovv” is; does it niesuj. water is pereitmally 
present or that the water is flowing perenni-slly? What about ditches that 
temporarily “pond'' or '‘poo!”? 

o Does the ditch exclusion extend to the banks of the ditch or does it extend only to 
the OHWM? What about wetlands that may be adjacent or within the ditch? Are 
these excluded with the ditches or if they meet the terms of adjacency (to a 


i?t^le, especially related to ditches and 


Ben^tr^ting^gjlteiwi 
:lartti£^ion oiJ^tch. 


'tween a ditch and a tributary. Need a 



167 


pu ^ 

Docume?j0w 


Iribut , for example; could they could be jurisdiciional'? Need guidance on 
wetlands within and adjacent to excluded ditches. 

May be challenging to deteraane whether some depressions were incidental to 
constnjctioa or mining in the past. Without tJje -abandorunent'' provision, these 
are e.xcluded in perpetuity, and it may be a challenge for the PM to determine the 
historical use or creaskm. 

What if the depressions develop wetland characteristics or there are fringe 
wetlands? Are these included in the ''water-filled depressioos” or are wetlands 
separate? Could they be considered an adjacent water if they meet the definition 
or are they excluded along with the open water depression? 

"Lawfully constructed" for grassed waterway.s may be challenging to implement; 
does this mean they need a CWA permit or can it be funded by NRCS? Needs 
clarification. 

If ws have a definition of "'water” a puddle may not ba^Sfcssary' ifj the excluded 
ti.st. If we do not have a definition of ''water” it to distinguish a 

"paddle” from some non-wetland waters. many comments on this. 

Need guidance on how short of a liraefranie must be held for it to be 
considered a non-jurtsdictional puddle or a^^ress«»w feature. No hydric soils? 
Other characteristic.s? 

Is tiling included in the "drained thr^ulKKubst^^c drainage systems"? Need 
guidance and clarification on thei(lin^wh®forrr.s tailing are excluded under 
this exclusion'’ Tiling in the or^fij3mp4,^we sides of the channel? 
May be challenging in deter<J^g wllsj^r stoAwater control features were 
constructed in VV'oUS insfe^ea^g^th limjC^istorical data and if not 
permitted or part of am^^ove 

Does the exciusiotuJwls>ie ahjOcrtn^JiS^nanagement features or do they need 
to be part of an aim^'cd l^G^oimjy/Jtate plan? Or simply designed to meet the 
requirements e CtWCwte di*iwste trcaimeni system e.xclusion? May be 
difficult statement that it is constructed for the purpose 

of storrjjwbwr ma^^mer^^jCTnically all waters/wetlands may serve that 


JD f^i. 


sir 

ove^v j u lonn. 

yVlo coordination required bet'ween agencies. 

0 There are many points in the JD process that will require additional 
documentation and could be sources of appeal and legal challenges - 

• For adjacent waters: identifying for the first time adjacent non-'wetland 
svaters, identifying floodplain, identifying distance, etc. 

• For case-specific watets; identify'ing SPOE, identifying 'subcategory' of 
water, identifying similarly situated waters, identifying significant nc.vtts, 
etc. 


Grandfathering - 

o How is the field going to transition into the new rule, from current practice? Many 
considerations regarding existing permits, existing JD.s, JD reque-sts received 
during 60 ~da)' period between publication and effective date, enforcement actions, 
modifications to perrnits, etc. 
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CECW-CEO 


DEPARTMENT THE ARMY 
US, ARMY COUFS of 
44tOSTRan',l^ 
W«H0«0tOij, D.C. 20314-1600 


Z 1 tJilS' 


MEMORANDUM FOR Assistant S«rel^of Aixay for Civil Wodcs 
SUBJECT: Draft Final Rule on Defiaition of “Waiws of the United Stales" 


1. As we F.ave discussed tbrou^outthe rule-mekbg for “Wsters of tfieUnitsd States’^* over 

last several ninths, the Corps of Engm«rs has serious c^cerm abotrt ceitais ejects of die db^ft final 
rule. On 3 April 20 1 5, dse Fjjvironcieaital l^otection Agency dellverad die rule to ths Office of 

Mai^gemeut and Budget to initi'ale Stc mtex-sgeRcy review process by our^^kl psrmen. Once we 
obtained s copy of the draft final rule, I asked USAGE legal and reguIa^Qroto review it to ascertain 
die extent to which Corps’ concerns had been inc«porated, and to comBkib wtaiysis of the legal 
tachnieai impacts of its language. That just-cctnpktBd nsview rs^Kftat die draft final rule coatmues to 
depart significantly from the veisii>rj provided for public comn7||nt%nd Cotps* recommendations 
reletsd to our most serious concerns ^ve gone unaddresscd. cerreat draft final mle 

contradicts long-ftsnding and well-cslabli^cd legal Cle^n Water Act (CWA) ^ 

Sa^tion 404 regulations and regulatory pracriccs, esoecfalythg decVLc Hapmos Supreme Court 

j-» , i-^' --L I » ^ - ... 


decision. The mie’s contradictions with legal twinci 
consequences that, in Ae view of the Corps, svoul^ 

2. The preambie to tbs proposed rule and 
ruteinaldag has been a joint endeavor of^j^SKA 
significant findings, reached irapoitaa 
not Eoeurate with respect to the dra^fiftMle,. 
input - a practice that ha-s contini 
ciroumstsneos however, 1 
nilemaking. The critical 


jsultiplw}®] and techBical 
k ni!*j«i®fertent form. 

iCv 

final rule state that the 
'that both agencies have joiotly made 
,ind the final rule. Thosw statements are 
_ Slowed to develop it greatly limited Corps •/ 
iB intflftgency review process. Within these 

ail that it could do to assist and support the 
'nportant concerns regatding the defejisibiHty and 


iroplementebility of thejjri^rtlnal iVjjlenwmgMsSressBd, eKbough we continue to believe, ns we have 
previously expiained,^^ relatiCjly '“fixes’’ that the Corps has offered would resolve the 

3. The analj^li^Aid coocenis with the draft final rule developed by the Corfst professional staff are 
respectfully rewarded for your cosusidcration. I have reviewed ail of the attached documents and have 
concluded that unless the draft final rule is changed to adopt the Corps’ proposed “fixes,*’ or some 
reasonably close variant of fhe-ii, then under the National ^vironxncirtal Policy Act, ths Corps would 
used to prepare an Environmental Impact Statement (EIS) to address the significant adverse effects on the 
human eaviromnent that would result from the adoption of the rule in its current fbnii. Thank you for 
your consideration of the Corps’ serioa.s i^cems and recormnendatJocs on thi,s issue. 





U/ Major Geaeial, US, Army / 

Deputy Commanding Gensr* 

for Civil and Einergeacy Operations 


Table of Contents 


Tab 1 : Legal Analysis of Draft Final Rule on Definition of “Waters of the U.S.” 

Tab 2: Technical Analysis of Draft Final Rule on Definition of “Waters of the 
U.S” 


Tab 3; Appendix A of Technical Analysis (Represmtative Examples) 
Tab 4: Appendix B of Technical Analysis (Implementatioi^^^lenges) 
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U S. ARMY CORPS OF eNaiNEtRS 
4410 STREET. NW 
WASHIN3TON, OC 20314-10M 
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MEMOR.ANDUM FOR Depuiy Commanding Ocnetai for Civil and Emergency Operations, 
U.S. .Army Corps of Engineers (ATTN; .VfG John \V Peabody) 


THROUGH the Chief Counsel, U.S. .Anny Corps of Engineers (.ATTN’; David R. Cooper) 

SUBJECT: Legal Analysis of Drait Final Rule on Definition of^Waiej^jSJhe United States” 

This memorandum responds to your request for a legal analysis final rule regarding 

the definition of the ''waters of the United States" (V/OUS) suj^Kfro Clean Water Act (CW'A) 
jurisdiction, which the Environmental Protection Agency (Bj^Ssuhmjted to the Office of 
Management and Budget (OMB) for imer-ager.ey cleA'a^^J^ 

Summary 


a 


The draft final rule regarding the definition oj 
is promulgated as final w ithout correctingiiiio; 
defend in court, difficult for the Corps th^., 
implement. The Corps has identified^^Sr sa^ 
the Department of the Army (D.A)^^^l5e f 
provided numerous edits or “tix^^o rJ 
the fues have not been adapt^ w thf ^ 


.6 -e. 


S upmpfe serious flaw's. If the rule 
,in^ll teSfehlly vulnerable, difficult to 
tify, ^^lallenging for the Corps to 

in the draft final rule to both 

Ivund C5$l legal and regulatory staff has 
luago^correct those errors. However, to date, 


: of the fiaws described below is that the 
5014 , is based on sound principles of science and 


G 

The fundamental probl^reflec^CTifeyer 
proposed rule that w^jjub^W^n < . . . 

ia'w, but many pr*A*fbns otAc draft^jAt rule have abandoned those principles and introduced 
indefensible s^CSions into the rule. The following is a summary of the most serious flaws in 
the draft final rale; the proposed fi.Kes are shown in track changes in the attached ''Revised Draft 
Final Rule." which was provided most recently to DA and EP.A on .April 16, 2015. 


Legal Standard 

EPA and Corp.9 staff agree with our colleagues at the U.S. Deparuueni of Justice tltat the final 
rule will survive the expected legal challenges that it will face in the federal courts only if the 
courts conclude that the rule complies with the test for CW.A jurisdiction provided by Justice 
Kennedy in the Rapanns decision. The following is the c,S5ence of Justice Kermedy's test: a 
water body (such as a wetla.Td) is subject to CW.A jurisdiction if it has a significant nexus w'iih 
navigable waters. The tenn "significant nexus" means that a water, including wetlands, either 
alone or in combination with other similarly situated -waters in the region, significantly affects 
the chemical, physical, or biological integrity of the downstream navigable waters. For an effect 
to be sipificanl it must be more than speculative or insuhstantial. 


p-nm i»w«- 
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JvfEMORANDUM FOR DCG-CEO 

SLBJECT; Legal Analysis of Draft Finai Rule on SDefinidon of WOUS 
Loss of CWA Jurisdictioo 


The draft final rule excludes from jurisdiction of the CWA large areas of lakes, ponds, stud 
similar water bodies tliat are unportaat components of the tributary system of tlic navigable 
waters and that tbe Federal government has been regulstir.g as jurisdictional ftom 1975 to tiie 
present momect, Ttiose water btKlics are important to the physical, chenjical, and biological 
Integrity of the entire tributary sy'stem of the navigable waters and to the navigable waters 
themselves. However, tJiose lakes, ponds, and wetlands would lose all federal CWA protectioii 
under the draft tlaal rule merely because they happen to lay outside and beyond a distance of 
4000 feet &om a stream’s ordmaiy- high water mark (OHW’M'l or high tide "line (HTL). The 
dOOO'feet vut-offliae (or “bright-line ndc") for jurisdiction has no basis in science oi law. anil 
thus is “arbitrary ” The Corps believes that the 4000-feet limit on jisrisdiction^ald cati.5e 
significant adverse environmenEal effects as a result of the loss of jurisdicti^^^'er a substantial 
amount of jurisdictiormi “waters,” based on die Corps’ experierxe in intorahnling the CWA 
Section 404 program and perfonruag the majority of juriiilictional dgi^&ations under the 
CWA, •Our 

sA 

The arbitrary rarore of the 400<)-feet cutoff of jurisdiction the fact that EPA 

statYengaged in drafting the rule told Corps staff d’oring^iiWcretfe®! in March 2015 that 


EPA was going to cut o ff CWA jurisdiction 
traditional navigable waters, interstate waters 
Then, three days later, EPA staff changed its 
the :narTower 4000-feet limit from an OITOW 
-support or justification for either a SOOO-ft 
and either limitation would be very di®«^ 
challenged because neither limitationm!cv\Vi 
evidence. It is signitlcact dial EP^(^ciei 
set distance to establish or lii^pA'A 

To abandon exi.siing Fe^l2>CWA4un^ic| 



fomtheOHV.'M/HTLof 
or tributaries, 
iff CWA jurisdiction at 
er provided any scientific 
rid; distances are arbitrary 
_ courts when the final nile is 
Idic^ ^supported by science or field-based 
,vosae«^ard recommended against using any 
ciionw'^ 

icr ecologically important water bodie.s that 


significantly affect chemical integrity of the downstream waters 

would lead to sigmf^adv^ effectsVlhe environment, because, shorn of CWA protection, 
th(?se lakes, wetlands can be polluted, filled, drained, and degraded at will, with no 

Federal regulation to prevent, regulate, or mitigate for those destructive activities. Pollutants 
dumped into no-longer-juri.sil!Ctiona! water bodies would flow downstream to the navigable 
w.<!crs. pfdlutKig d.inking water supplies and idUing or fiarming fish, sbeiifish, and wildlife, and 
h imu.ig h jBidi populJbons. Consequently, the abandonment of CWA jurisdiction over 
stofoav.! pit', of the tributary system of the navigable waters cannot be done without first 
preparuto rn onv ir toiicnUf impact statement (EISjto identify precisely what water bodies 
wciiio lo«e L U \ protection under the final rule and what significacE adverse environmental 
CTeci-s WI..J i m -ult fr-.m that loss of jurisdiction. 


In a hn tur.c it c during the development of the draft final rule (roughly foe last two 
raunthsi, foe i <irv professional staff has domasented representative exiunples of the matiy 
.'akes, piaJs- a .4 we,.a.ias that are part ofthe tributary system of the navigable waters aud'tlmt 
would to xCV \ i-->d!ction and protwition under the draft final role. This documentaEion has 
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MEMORANDUM FOR DCG-CEO 

SUBJECT: Legal Ar.alysis of Draft Funal Rule on Definition of WOUS 

been presenced to both the Assistant SeereSary of the Anny {Civil Works) {ASA(C W)), and to 
ERA deciiwn-c-Bkers and technical staff. Thus far, no one has refuted or derJed the 
professional, technical, ansi well-documeated examples of lost juiisdiction under the draft final 
rule. No ttne has p.resented any basis to refute or challenge the Corps’ detemination that the 
draft final ruie would cause significant adverse effects o,n the hunun environment and this 
would require an EiS before the final .orie could be promulgated in its cuiten! form. 


During d!3cu5.«on5 with EPA stMf on April 9, 2015, EPA representatives suggested that, 
although the proposed abandoruneat of suhsta-itial parts of the CWA’s long-staadmg jurisdiction 
would cause significant adverse effects on the human envirotunent, those adverse effects might 
be offset by the. hope that the final rule will lead to the assertion of CW A Jurisdiction over five 
categories of “t.solated" waters under section (aX7) of the draft final ruloi^iat argument is 
uaper 5 ua.sive for at least two reasons: 


First, a weli-e.siablished principle of NIP .A law states that a Federal action that would 

cause significant adverse effects or. any part cr aspect of the Mi^Si enwomnent requires an EIS 
to address those significant adverse effects, even if the FsdAJ age^^^iieves that other aspects 
of its proposed action would have envirorjnentai bentfijS^or the Council oo 

rrFA’ct V^a^'TroiilliirJs state the rule of law 


Environmental Quality’s (CEQ’s) legally binding re 
regarding how a Federal agerxy must determine i^tSer it; 
significant adverse environmental effects as 

"Significantly” a.t u.sed in MPAi^ired^ 


s state the rule of law 
«^fion could cause 


Intensity. This refers to the 
both beneficial and adverse/U^^ 
asency belie ves that on th 

Secondly, in section (aXTAiatne 
liydrologically/geograp^c^' isohtgj vva 


ine iJfcetfieT itsfi’cpostxi^fion could c 
ired cc^deratkWof . . . intensity: (b) 



cc^derafM^t , . , intensity: lOf 
^pactrtCMl) Impacts that may be 
e-cist even if tlie Federal 
wjiiJbyDeneficial ” (40CFR 1 SOS, 27) 


a&allcd^ 
,9arest ecdiwor 


Secondly, in section (a)(7pNtne ^iQ>nai tuJOppA has determined that every 
liydrologically/geograp^cSlfy isoHigi vvataaX^ach of the five defined subcategories of isolated 
waters is “siniilarly ^j^d” vj^ all qllifeQ^ated waters in those sabcategoriss ia the 
watershed that drai^ro tl^am’st ee^^nai navigable water, interstate water, or territoria! sea. 
Leaving aside- J^ga!, sciS tific, an^chnical problems presented by section {a)(7), which are 
discussed bell^ section (a)(7) does not assert CWA jurisdiction over any of the isolated water 
bodie.s identified in lliai provision. CWA jurisdiction could be asserted over those isolated water 
bodies identified in section (aj(7) only if and when the Corps (or possibly EPA a;? a ‘'special 
case") was to determine on a case-specific basis that those isolated water bodies have a 
sip,ificarK oe\u.s with navigable or interstate waters. Giveti the fact that, by definition, ttie vast 
majority of those isolated water bodies have no hydrologic connection wiiii navigable or 
interstate waters, it is uncertain whether many, if any, of those i.so!ated waters will pass the 
“significant nexus" test and be found to be subject to CW.A jurisdiction, Even if the Corps or the 
EPA were to sssen that those isolated waters are jurisdictional under the significant nexus test, it 
is doabtfhl that the federal court,s would uphold such assertions of CW.A jurisdiction. 


The Coi'p.s has questioned wltat legal authority exists that would enable DA and EPA to abandon 
CWA jurisdiction over !s«-ge areas of lakes, ponds, and WEt'ajjd.s that are important parts of tlse 
tnbuta,cy systeni of the a.T.igable waters, imd over which the Corps and EPA have a.ssencdCWA 
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MEMOR.^\DU>.! FOR DCG-CEO 

SUBJECT : Lega! .-Cnily5!s of Draft final E,mc on Defmitioa of WOUS 

junsdiciioa since 1975, But even if such legal authority exists, at present there is no iegally 
adequ’-Se adiainistniiive record to support such a move. The proposed rate did not propose any 
limitation for CWA juiisdictio,n comparable to the 4000 feet cut-off, which was presented for the 
firs* time in the draft final rule. ConsequeDtly, the public did not have the opportunity to 
evaluate that idea or to ccctment on is during the public coaraem period and thus the addition of 
iMs limitadoa Ukeiy violates the Administrative Procedures Act (APA). 

In some ways foe proposed abandonment of CWA jurisdiction over many lakes, ponds, and 
wetiands that are important parts of the tributary system of the navigable waters also has the 
effect of calling atteRtion to legal and scientific questions regarding other parts of the final rule. 
For example, the draft final rule asserts CWA jurtsdlctwn by ndt over every "siream" ic the 
United Sutes, so long as that .stream has an identifiable bed, ban.k, ar.d OHWMVhat assertion 
of jurisdictkin over every stream ted has the effect cf assening CWA JuristiMon over many 
thousands of miics of dry washes and arroyes in the desen Southwest, eS£ihough those 
epivemeta! dry washes, arroyos, etc. carry water infrequently sad in small quantities if 

those features meet the dermition of a ffibutary. The draft final ruiiB^sertioa foat the dry 
vvtishes ail have a "significant nexus’' with navigable waters cottrots with the 

contradictory position in the rule that large areas of lakes. po<^7and»»i^&ds in the weli- 
wateied parts of the US.A, which water bodies actuaily s^^rge a.ita^ts of water, sediments, 
nmrient.s, and (potentially) pollutants to the navigable wc^ lose WT.A juri.sdiction 
under the 4000- .foet cutoff. 

'O ^ 

When these flaws were described to EPA smff^ing th^pril meeting, the response 

was that the agencies have legal authority teSwee t itatigjfto^t they choose on the extent 
of CWA jurisdiction, even if that of (Jewing from CWA jurisdicrlon 

lakes, ponds, and wetlands that haveJt^dy brf^etermfoeTJoy die Corp.s to have a significant 
nexus with tiavigable waters, or thv^uld^^^ t|i^^isdictional test in any future site- 
specific jurisdictionai determ/ayn. is valid, that son of abandonment of 

C\V.4 jurisdiction cannot take ptsce bawfi^irst prepared an ELS to analyze and seek 

public comment on the j^i^iallv^ni ficstj^^^rse effects on the natural and human 
crtvironment that wou^^Sul'./'-O v 

It is easy to fix &!^2bdtt final niie to avoid the legal necessity of preparing an EIS. The Corps 
has suggested foe necessary fix many tirac,s during the last several .months. To date, consensus 
has not been reached to resolve the Corps’ continuing concern.?. The reason that EP,A has given 
for not adopting the Corps’ fixes is that EPA. apparently believes that the dOOO-feet cui-off of 
C\t A jurisdiction would provide greater clarity (i.e., a "brigh! line") to the regulated public by 
fknituig the Corps’ ability to perfonn site-specific jurisdictional determinations 1 he Corp.s has 
explained why tee EPa’s 4(J00-fc«t llmii would be more difficult to understand, identify, 
implement, or cefend in the ‘ederal courts than the Corps' suggested approach, as e.xpiamed in 
foe technical ineraoracdurn aceompanyittg tiris metDoraadum. 

T tie Coips’ t,ix is shown in the attached revised draft final rale. If this probiern s,s no: fixed, then 
the Corps must prepare an EIS betorc the final rule can be proir.uig.ated and leaves the rale 
vulnerable to an A.P.A chalknec. 
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\{EMORAXDt^f FOR DCG-CEO 

SUBJECT; Legal Analysis of Draft Final Rule on Definition of WOUS 


Definition of “Adiacenf* 

On Ae day ihat the draft final rule was sent to 0MB to begin the Inter-agency review process, 
EPA introduced into the rule’s defiuiiion of "adjacent” a new sentence that would exclude from 
the final rule’s definition of "adjacem '.vawrs” large areas wetlaads that are used, or have been 
used, for farniir,g, forestry, or ranching activities. That sentence reads as follows: '•Waters 
subject to established, nonr.al feming, silviculture, and rancliLng activities (33 LLS.C. Section 
1344|fji i)) are not adjacent.” On its face, the sentence is indefensible: it is a textbook example 
of ruiemakiug that cannot withstand judicial review. This is true because a w'etland is, by 
defirution, '‘adjacent” to a tributary stream if. a.s a matter of geographical fact, that wetitiad is 
''bordering, contiguous, or nei^.boring” to the stream, regardless of whether farming, (oresuy, or 
ranching activities are taking place on that wetland. That sentence must ^Imiioved or modified 
to retain credibilitv and leiza! defcnsibiliiy for die final ruk's defmitionw*v'adjacent." 


According to the draft preamble to the draft final rale, the interaif^^ect of the new sentence is 
to require a site-specific ■‘significant ne.xiis” delerniination belS^Tlie p^icular adjacent waters 
could be detennined to be subject to CW.A jurisdiction, ratM'toaa t^^iare the waters 
jurisdictional by rule, as is the case with all other “adm'^KwetJ«KnI^*(tnd other adjacent waters. 
For man)' years wetland areas adjacent to rivers and hawtt^en used for cutting hay or 

Ollier farming, ranching, or silviculture piloses. norma|^cining^5^tching, scid silvicuiturs 
activities have been e.xempttd by statute from ■ 

1977. The proposed rale that was published Fed5 


ng requirements since 
iid not propo.se to exclude 
‘based on the activities that 
• comment on the new 
The last-minute decision to 
rtlands is highly problematic, both as a 


^ ' Fccs 

from the definition of ■'adjacent” any ca;a^es ot^l0p! 
occur in those waters, so the public qh-jHStavrt^0ppoi 
definition, again leaving the rule v'ljjiisfle taW»?.PAC 
distingtxish adjacent farmed wata^ijftm otW^iadjaejtu '.'bctla 
matter of science and for purcjyw^of final 

Nevertheless, if EPA anius deci^^^iat^th rule sho'jld implement the idea underlying the 
sentence quoted abovgMrtn aUifcleasqsiNJWenoe should be revised as follows; “Waters 
subject to establish^^tSorR^liarminil^gi^culture, or ranching activities (33 U.S.C. Subsection 
134-4(0(1)) are^Qurisdicttooal by rdSfunder sub-section (a)(6) of this paragraph as ‘‘adjacent 
waters,” but determined to be jurisdictio.'ial on a case-by-ca.se basis under subsection 

(a)( 8 ).” 


Ptfinition of “Neighboring" 

The draft fiaai rule would provide a new definition of the term ‘'afighboring.” which tvoa,ld 
declare “ jurisdictiona! by rule" all water bodies witoin 1 500 feet of an OH VVM or HTL, so long 
as die water body i,s located within a lOO-year flood plain. Tfoe 1500-feet limitation is not 
supported by science or law and thus is legally vulnerable. The Corps has advocated the more 
scieniificaUy and legally d-efensible distance of 300 feet for declaring by rule that all neighboring 
water bodies are junsdictional, based on the Corps* experience in implerosnsiag the CWA 
Section 404 program, and performing foe majority of jurisdictio,aal cleterrainations imder foe 
CW.A, Site-specific significant nexus determinations of juri-sdiction ate necessary to justify’ foe 
as.ssn.ion of CW.A jurisdiction over water bodies that lie more than 300 fret from an OHWM or 
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»\EMOR,\NDi:>i FOR DCG-CEO. 

SUBJECT; Legal Analysis of Draft Final Rule on Definition of VVOUS 

HTL. The dit'iriuon of “neighboring” also contains other fixable flaws. The edits are shovrn 
and explained in the attached revised draft tlaai rule. 


Categdries of Isolated Waters 


The draft fical rule’s treatment of five categories of “isolated’' waters (i.e,, prairie pothoies... 
Western vernal pools, Carolina bays and Deltnarva bays, Texas coastal prairie wstiands, and 
pocosinsj is problematic. Such isolated waters undoubtedly are ecologicaiiy valuable and 
importaot, so the policy goal of providing CWA protediar. for such waters is understandable. 
However, to Iw subject to CW.\ jurisdiction, those isolated water bodies must be demonsttated to 
have a significant nexus with navigable or interstate waters, which nexus wil! tw difficult to 
show tor isolated waters that are noi hydrologically connected to the tribuiaiT^tetts of either 
r.avigabic or interstate waters, 

ihc drat! final ruie would declaie that ali isolated waters in each five listed categories of 

isolated waters are '‘similarly simated,” but the Corp.s has ncver^edCwiv dMa or analysis to 
e.xpiain. .support, or justify this determination. In essence, draft final rule 

provides a defraition of each of five categories of isoli«ej^\((^s asserts that every 

water thti* fits into each definition is similar to all other that Winto that same definition 
svitiiin any single point of entry watershed. This appi^yph is retM^feng, making use of a 

tautology, so that the determinations ot ‘‘similarl^^^ted^^^t h^t^iuch substance. 

Moreover, the deterttifeiation that ail isol.ita«>J^'rs in-^i of i^^ed five categories of 
isolated wate.rs arc "’siinilariy situated” llnal rule’s: dcflniiiofi of 

sliuilarlv situated, which is coibcdLkitfyVme d^p^iifion <^^.giuncard nexus.” The current 
drait final rule defines the concept jtwuvAlist^niztcij^s toUovvs: "’Waters are similarly 
situated when they function CO timciion together in affecting 

downstream waters.” T his ds^^ionawjG^s fi^i4j5h> on two matters: the functions of the 
W'atere and how close to other ihV«iriirt;il^xWiers are located. However, the current 
definition for each cate,^jn3nso!&d wot^jg&Wection ta)(7) of the draft final rule is based 
entirely on the iuncUi^^f th^eVniters^^Fing out the required findings regarding proximitv. 

In other words,.^^|kfciitionS m section (a)f7) for the five categories of i;5<.>!ated waters are not 
based on anyjln&gs that those isolated waters “are sufficienily close togetlicr to function 
together in affecting downstreatn W3iers..*’as required by the definition of “similarly situated,” 
Significantly, tP .A s technical sulThas demonstrated that in some areas prairie potholes (for 
example) ace hxated dose together and, in other areas, they are spaced far apart. Yet, tljc 
Assertion that ali prairie potholes are -‘similarly situated" docs not account for that diserepanev, 
which renders section (aX?) legally vuinerabk. 


It is also wonii noting rliat section t3)f7J asserts that every example of the five categories of 
isolated waters identified Ln that section have essentially the same ilinctions regardhig navigable 
.utd intersiUiC waters, and the temtorial seus, as every- other isolated w-ater in that category. Hui 
how can tiiat be true, when some of those isolated waters have been hydrologicaUy connected to 
the tribu»y 3y.3tera of the navigable waters by drainage ditches, while other isolated waters in. 
that same category have not been so connected, .‘uid are truly “isolated'’” Theft f«nctio.ns would 
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noi tv • V same a id even if they share some of aie same functions, the effects of the 

f,:nc!u-1s wnait! he .jned such that they would not be functioning "alilce." 


Vater Bodies 




The draft final rule presents a iimited and exclusive list of nine t5) fjiicnons tr.s" wetiands and 
other water bodies perform, which can be evatuated and documcr.teu to estafa.rsr. a signtlicant 
nexus between that wellaod or other vvater body and dowmstrean navigable or ir.terstale waters 
to establish CfV A jurisdiction over that water body. The Corps or. numeroiis occasions has 
advi-sed Ei’A that lie list of fuiicdoas is incomplete, based Oin the Ccipis' cxpcr.eice and 
expertise in perfornung si^ificant nexus evaluations in the nearly eight years si.ics tr.e release of 
the Rapams guidance. During that period the Corps has tnadc more than^^OO sigmlieaat 
nexus detenTiinations by analyzing the biological, physical, and cbentu^^.nctsons provided by 
such water bodies. N'evenhekss, thus tar EPA has not e.xpaaded th«^or revised the p:ov-,.sicm 
to designate EPA’s list of fuactiona as representative and non-awiw-'e The proposed fix for 
this problem is presented in the attached revised draft Sna! i 


The draft final rule does not include an adequate p^isioo 
transitkmins from the existing rule to the oew n^Clhe MlStioff 


.ran<ltj0etiag." ifcit b, for 

transitioning from the existing rule to the new n^Mhe 9i^tio£t^^be dillailt and ftaught 
with problems, ail of which requite carefuljrc^nem in>we!l-c^^ved provision that has not 
yet been drafted. The needed provision coimi© the types of authorkations 

ptovided under the CWA. the di:fFercnt/^.s o£A^ictjp^ra«c'tenninations provided to 
landowners, and various other typ«<^^«on»<}JJ8ted tfc^isdictional dcrenrJnations. Without 
a well-considered transition proiijJXiT impJwKmtatia^t the rule will generate significant legal 
problems 

Essential Principles in AeTrotyCd^ul 

To understand thejsg&na&nrga! {qomeins widi the draft final rule, ail that one needs to do ts 
read foe la!!|(^^#the pressed rule and compare it to the very different language of the draft 
.final rule. Thl%oraparisor. reveals that many essential principles that made the proposed rule 
legally defensible have been abandoned or obscured in the draft final rule. Given the fact that 
the proposed rule was carefully developed by the EP.A and the Corps, and then reviewed end 
cleared by the EPA, the Corps, D.A, the Depalment of Justice. 0MB, and other Federal 
agencks, the draft final rule’s deviation from fundamental legal and scientific ptittciples that 
were esseatia! contpooents of the proposed niie reveals the basic problerw of the dratl fetal rak, 

File iun kr.er.ul kyal and scientiDc principles ofthc proposed rule are fairly strjichlfcr.'a.'d, 
eteganth sliT.ple. easily understood, based on sound scientific and legal pnnctples. tind thus veiy 
legally dcfe.isiblr Those principles included t.he following: 


The proposed rule would assen CWA jurisdiction by rule overall of the aaiural watci bodies th.« 
constitute the tributary sy.5teni of the navigable and interstate waters, subject to a liniited numbet 
of specified excliisioos from CW.A jurisdiction. The proposed aik would do that by avsenbe 
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CWA jurisdicucm by mlc over ail ttibataries of the navigable and mterstate waters, lliose 
tributaries are definea in fise proposed rule as all water bodies (i.e,, rivets, .streams. Ialce.s, ponds, 
wetlands, etc.) that contnbute a flow of water (directly or througli anotJier water body) to the 
navigable or interstate waters, plus all other 'waters that are adjacent to diose tributary water 
bodies. lo accordance with the Supreme Court’s legally binding, precedential deciaioiB, the 
proposed rule smd its adn!iM,strative recotd would establish the reasonable pnsposition that the 
natural water bodies that constitute the tributary system of the navigabie and interstate waters 
have a sigruficant nexus with those downstreani waters because they provide the water to those 
downstream navigable and interstate wmers, and because pollutants, sediments, etc., flow from 
the upper parte of the tributary system down to the navigable and interstate waters. 


liEder the proposed rule, for truly isolated water bodies that have no shallow^fciB-face or 
confiaed surface coacection to the tributary system of the navigable or mWMm waters, those 
isolated water bodies could be evaluated on a case-by-case basis in siiA»ific jurisdictional 


determinations made by the Corps or EPA to determine whether m 
isolated water bodies might be “similarly situated" and migiit bav^ 
navigable or interstate waters, or the territorial seas, and thus n&t 
jurisdiction despite the fact that they have no .shallow subsi^^ on 
connection to the navlaabSe or interalite waters Wbar.”/e«'^i!tt rlC 


aggregations” of those 
"^igni/icant nexus” with 
« to CWA 

surface hydrologic 


connection to the navigable or interstate waters. Whate^ij^ult t!^^ specific significant nexus 
analyses might yield for various aggregations of trul:J»soiuwd v'^r bodi#fe at least the legal 
challenges to those jurisdictional determinations v«f&?be would not 


undermine tiie legal defensibility of, the fma! rul^pa wh^K 

'TV™ 1 ; .I'.L , , 


Jj^r bodii 


1 he b«ic princi'pks of the pro|x)scd ruk d^^bed<i^^ e rctl^^e controlling Federal law and 


lUKleoiabk scientific facts about polluWwifctrjiNM 
defensible. Unfortutately, the draftj(^ai!e«?nepi 
scientific principles of the propo^0(rk’, iqH^raJ !«■ 
m,ake the draft, final rule 

Chanae in Hcfinition 


and fou-s are legally sound and 
dmikediy front the sound legal and 
nant ways, and those bas'ie changes 


v-nange in iieiinninn u t-.'wntrutittv vvVri 

lltt. draft final n4(j©>uld charge the deimftion of "tributary" to exclude from that important 
defutition .all ' 'nds. and wetlands that are part of the mbutaiy system of the navigable or 
imersbtc waters and that send a flow of water into those waters, This change w-ould have the 
cfKci of t.Kciuding troin CWA jurisdiction potentially vast areas of lakes, ponds, and w'etlaids 
th i: are integral parts of the tributary system of the navigable and mtsrstate waters. Those 
v.CiuJei wetlar.da. lakes, and ponds have been subject to CWA juri.sdictioa .s.mce at least 1975 
ar. -u'-ject to CW A jiiri.sdiction now. Excluding those lakes, ponds, and wetlands froir,! 

("A \ lur.sJtetior. ui.de: ttic draft finai rule is not supported by an adiriciarative r^ord or EIS to 
r.-o . .dc -he M f A compliance for the significant adverse enviroiimeatal effects that would re.siilt 
I r,' . tLcn ar uteion. AUo, no notice of such a change wa.s provided in the propo.sed rak to 
all w pubi, ‘ Comment leaving the rule vulnerable to an .APA chailenge. 


.< ren edv the problems that the new definition of tributary causes has Isd to the 
iddi.r.nct vr.c, s' a,w provisions in the draft final rule, which were not in the proposed role, 
ani wti . h ; te I the fiD.al rule to recapture CWA jurisdiction over some of the lufces., 
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ponds, and wetlands that the new definition of tribraaiy would abandon. These patches are 
difficult to undei-stand, explain, implement, or defend in court. 

For example, the draft final rule adds ne-w provisions to allow the agencies to assert CWA 
iurisdictiou on a ca.se-by'Case basis over lakes, ponds, or wetlands that contribute flow to 
navigable or interstate waters and that are located no more than 4000 feet from a stream’s 
OHVi'M.fHTL. The same provision excludes frora CV/A jurisdiction altogether any lake, pond, 
or wetland that contributes a flow of water to navigable or interstate waters, but that lies more 
than 4000 feet from that same OHWM'FITL. This 4000-feet bright line rule is not based on any 
principle of science, hydrology or law, and thus is legally tmlnerable. The fundamental fact that 
the tributary lakes, ponds, or wetlands inside or outside dicTOOD-feet houndary all contribute the 
same flow of water, pollutants, sediments, etc., to the navigable or interstoj^uters is ignored in 
the draft final rule. *rhis rule is not likely to survive judicial review^j^t^federal courts. 

Other examples of problematic patches in the draft final rule tiy^g^fcntended to correct 
problems created by the new definition of tributary can be the iKvised definition of 

■‘neighboring,” which asserts that water bodies that lie witljij^OO ^ stream's OFTvV'M or 
HTL are neighboring to that stream. Once again, the Jj!i01eet not based on any 

principle of .science or law, and thus is legally vulner^^ AddiSofRlly, the tedera! courts may 
find that common sense dictates that a water bodyJscated p^feet ftOT tt stream is too tar 
away from that stream to be defined as neighboi^^’&d fhci3>djagj»^^hat stream. The fact 
that the draft final rule abandons the fundarae(^B’legalihtirsciegv^ principle of the proposed 
rule that asserted CWA jurisdiction by r^M^'er wnd^tiodiewKi) are part of the tributary system 
of navigable or interstate waters, and,sif^tuteijSy^iatj!iiiWtpie non-science-based tests based 
on distances from legally vulnerable. 

Site-Snecific .fPs for VVatorll^^^s Pj^^Chig^M^^^^Lsdictimial Waiers 


(ious leaiy/iw jrv«4^craft tinal role is the fact that it imposes novel 
to make jurisdictional determinations based on 
tioits for any lake, pond, or wetland that contributes a 


A related example of a »'tou3 lead 
limitations on the abil^^f thgi^ps 
case-specific n^ulF'dcteira^ti 

flow of water iN^^igable i^interstatewatcrs, or to the territorial sens. The Corps and EPA can 
make such ca^specifio significant nexus detenninations now, but not under the draft final rale. 
No final rule should be promulgated unless tins flaw is fixed. The Corps' proposed edit is set 
forth in the attached revised draft final rule. 


Isolated Waters Charaeterlzed a.s “Similarly iSituatcd*’ 


Another example of a provi5io.n of the draft final rule that makes the entire rule legally 
valne-able is the provision tltat characterizes literally millions (if acres of truly ‘’isolated” waters 
I’i.e., wetlands that have no shallow subsurface or confined surface connection with the tributary 
systems of die navigable waters or interstate waters) as “suniiarly situated.” In at least three 
places in the preamble, it is stated that such a determination of “similarly situated” in a final rule 
would be tantamount to an inevitable futore determination tfiat all of those identified 
aggregations of similarly situated isolated waters do h,ave a significant nexus witli navigable or 
inienstate waters, and thus will later be detennined to be .subject tu CWA jurisdiction in future 

9 
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jurisdictional deteiminations. That part of the draft final rale creates legal vulnerabilities for the 
entire rule. 


It will Ik difficult, If not impossible, to persuade the federal courts that the implicit, effective 
determination that millions of aaes of truly isolated waters (which have no shallow subsurface 
or cotifiaed surface connection to the tributary system of die navigable or interstate waters) do in 
fact have a “significant nexus” with navigable or interstate, waters. Consequently, the drafi final 
nile will appear to be inconsistent with the Supreme Court’s decisions in Rapaws and SWANCC. 
As a result, this assertion of C WA jurisdiction over millions of acres of isolated waters may well 
be seen by the federal courts as “regulatory over-reach,” which undermines the legal and 
scientific credibility of the rule. 


The final rule should address isolated water bodies just as the proposed ruie^l^by leaving to 
future case-by-case determinations all findings regarding wbat isolated are similarly 
situated, w'hich waters should be aggregated in what watersheds, aM ler those case-specific 
aggregations of isolated waters actually have a significant nexus \>ffljniavigable or interstate 
waiers. ^ V*4 






ounsei 

and Regulatory Programs 


cc; Revised Draft Final Rule 
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PART 318 - DEFINITION OF Vr'ATERS OFTHE UNITED STATES 

1 . The authority citation for part 328 continties to read as follows; 

AUTHORITY: The Clean Water Act, 33 U.S.C. 125 1 e/ seq 

2. Section 32S.3 is amencfcd by removing the introductory text and revising subscctioni 
(a), (h) and (c) to read as foiiows; 

328.3 Delinitions 


C 

(a) For purposes of the Clean Water Act, 33 U.S.C. 125 1 e!. seq. and its im 

. X*' \ 

regulations, subject In the exclusions in paragraph (b) of this section, /Sgierm n 

the United Slates ’ means: ^ 

(1) All waters which arc currcntlv esed, were used in ihc^sl/Minay l© 5 uscepdhk,u 
use in interstate or foreign cB.mmercc, including whi^r^jfare Xt 

ebb and flow of the tide; Cb ^ 




.10 

the 


(2) All interstate waters, including inter! 

(3) The territorial seas; 

(4) All impcundtr.cnts of wfflSS^erwi; 








Uiis station; 




of the United States under 


c?> 

(5) All tnbutaric^^«fin^Qp^3gra|a^^^7ofthis5saiort, orv^-uiers identified tn 
paragrap hrough (3) of this section; 

(6} All waters adjacent to a water identified In paragraphs (aX 1 ) through (5) of this 
scetmri, including wetlantls, ponds, lakea, oxbows, impoundments, and similar waters; 

(7) All waters in p.iragraphs(A) through (E) of this paragraph where they are determined. 


on a case-speciftc basis. In have u significant nexus to a water identified in paragraphs 
(aX I ) through (3} of this section. The waters identified in each paragraph (A) through (Ej 
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ofthis paragraph arc sinilarh' situated and sh^i be combined, for purposes oFe 


sigaincani nexus analysis, in ihc \s-alersiieii that drains ta the nearest water idenUHed in 
paragraphs (a)(!l thn^ugh (3) ofthis sectiori. A^ter^-iden tH t ed in - thk r-p of agFSph-sWi-not 


W identi fied in this narayrach shaTt be co m bined 


with waters that scivc similar functions when performing a significant nexua ai^ 
Some WHters identific^i in this naracrrinh are also adinaer.r (and thus iuH 
paragraph ('3if6>. Nun-adiaeent waters shall not be deterrr: 


nexus'" with navigable or in'.ersta'c waters m er ely because thj 
adjacent Vi-a!a-s having simtlai* functions. Neverthdess. 



f unctions (both adjacent and non-a diacent ') v .-i:hin i ji^ iyiTe poi 
the aggregate would have a sigiv.Bcant ncxus^^ x avizal 


iOftl! waters wjfPiMt ndar /% 

vO- 

;^[n 




interstat^^ers. then all 


under paragraph 

they are tin adjacent stgni'S^Jmexus analysis is required, 


o fthosc waters with si milar tun c 


irv^-niers identiHed in. this parags’t 



(A) Prairie podgfc. Prairiapote.<e.s 
usually oi(gL>|^e irj^^nic^ions^^a^i^ pei 




iplcx ofgladolly Ibrraed wetlands, 
permanent natural nutlets locsted in the 


(FT) Carolina bays end Delmarv'a bays, Carulina bays ar.d Delmnrva Kays are 


i COrtvT ten t [DACl}: Cotjm £PA 

tr»i»»ur>#«f l«bon(»ii7!o'UKS) ■ 

torfjsJ i« t>* jwMWao*! "^'+*7 BT rtf thjt j 

iSiMljBCtftt ■Ka^trt CorTirot try<rtTil> j 

C*fl ! 

M *n ir’iSCfSS.''l!» form 0> 
fuilWc’isn. T^i{trawiM Vut'l mojU fixad iT*: | 
' boom;iT^H& bu! '■touU iC)<! i.V« >lt wMrbedW^t ' 
|8 ‘ 

ApHic<>i(n*irM S«urri74tl9n. Tba>lxHB*<n«u7 1 
tt» i»oiJ tW alfct ei cuMtpt (wpwg*, utiW! 
w 3 uH 

^vvfr ilr!!4r (unctiant W <!>iat ii6* b i 

5PO( insir]^, 'll'iSv b<»uM jiMiiltr 
w(tt'bc^'«t iwMW'' H n* 0(1 on* to* or oct'or 
o f I l>ni tlut ritm wim mI^c ow. 


ponded, dcpressional wetlands that occur along the Atlantic coastal plain. 

(C) Pocosins. Pouosins arc evergreen shrub and tree dominated wetlinik found 
predominantly along the Central Atlantic coastal plain. 
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(D) Vt'cstcm vcmal pools. Western vema! pools arc seasonal wetlands located in 
parts of California and associated with topographic depression, soils with poor 
drainage, mild, wet winters and hot, dry piirntncrii. 

(E) Texas coastoi prairie wetlands. Texas coastal prairie wetlands arc freshwater 
wetlands that occur as a mosaic of depressions, ridges, inlcrruound flats, and 
mima mound wetlands located aiong the Texes Gulf Coast. 

sipniftcant nexus to a water tdcnUfied in pa ragraphs falfl i throueJt 

A-fl waters lacoted within 4000 feet of ihe high tide line or ordinS^Jigli ydf^j^eark. or 

within the {00-\car fltx^dnla i n. wh i chever U gra iter. of^|ajCjTdentiSpli.n p 2 rag^lu> 

V . jfy 

{a )(1) through (5) of this sectmn ; and (?) w ucor s r ^^olT*^ i errothcr 

dif erUv or.lliro ui-li ttnother w aier body) to ^ 

{5t ol’thls sccdun. " wlH?rg~the¥-^e-d8t4^ 

&igaiJicftni-ooxtfS^o-e-wet6r-iosrH^^ijjS^im^^^k(^(44;^H^^* hl^ef-thi-s-secfiofh'nttr 
entire water is a wafer of tfatf^Jrofcd Stal'ss'^ portion vtelalcd wdthjn4»300 feel of the 

U rV ^ 

higli tide line nr orclln^i^igh water urjs^^ io the lOO -vear Ih mdnl Jtn.orifthai 
s vjtercTin t rihuiG s oiVa ^t( ^ ' a \v^>Ici'^ ^ t!lie d ;ii oarjc nmii.s to 1(1 1 Ihnnt^h tliifii' 
Un ssccti^ n>l |^ r s idcntifieoin this oiu’agri mh sfmll fee combined onlv with waters toat 
serN'C similar functions when nerfoyrning a sitiru Pca nt nexus analysis. Some wate rs 
identifKxl in this ptiraKnmh are oiso adj acen t (and d’ us iiirisdictioral} unde r pe/aitran h 
la)^6).Ncir.-adiaccp.t WTriers shall no ! bo dric.Triined to ha ve a “ siyniflca nt nexus*hwi(h 

having similar functions N gve rt h cl e ss. tfal! waters with similar fun ctions fl poth adiarent 


COOirnftnt 10AC1|; p.’MsuilfrCu^. m 
KHtfhns^n Cn^on '.e nofth*^ Califarru*.*’ 
h«* b«n f?5>Ud«J irW "ri faraot Ciator\i.* W>f 
»f< wr™!eOTi» ir> uutt»»aem htlif 

I eimin«4? 
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and non-adiacent) within the same pofn i oi' entry walershed in lHc aggregate would Tiavc a 


significant nexus w i i h navjgabk o r interstate waters, then all of those waters with slmiln r 


fiincilQns would be gunsdictiona(. 

W-n»er-5-ktgtHifk d 4 fl -tjHs-porttg,f-a{ > )»-ri t &ti-fvf 4 - b e- c< » m bmed-^ v n h -wi-e t ct *> 4 d » p.tincd in 


I C o t mtaA {DRO{: 00 

I rn'hoptH'Tdppifil'uniJerfctct'onftX^. 


pafagrtifih^<gK4H>^i6-Ag€tk>n^v4wa-p6ffefmifig-ar3ig flffi B o nt-Baw 5 ff wscet^^^^ 

identiRcd in this paragraph arc also an idjactnt water under paragraph {a)(6), t; 


adjacent water and no case-speciric significant nexus aijafysis ia 


or 


fb) The fotiowing arc rot “walers of Ihe United Stales” even when: they ^^p.v:sc 

qP & 


tcis ^agoons to moAthi 

^ ^ 


tems of paragraphs (aXi) through (S) of this scclion. 
fi) Waste treatment sysicrris, including treatntent ponds 5 
requirements of the Cican Water Act. 

(2) IVior converted cropland, Notwiihstandi^j^ 
prior converted z 
v.'ateT Act iJ 

epa, 

O) The following ditclj^ 

(A) u^a^iiScated tributary or excavated in a tributary 

isdictiQr.a: watcrbcKlv. and that w.?i;ld rot have t he effect c 

X 

it!ri. sfiictional ^vHt(jfapd4. 


verted cropland by any oth^^^ral ses of the 

:1 the final Huiliority r/i^:rtg Cleit^^^cr A<^f*^sd:ctIon remains ■ 

EphcBXfTOitcU^ftaifefc u^ a rfeiScr 

X X' 


status as 
Clean 
with 


(B) EphemcraJ and intmniUcrxt roadside ditches that drain a federal, state. Irifcul, 
cotirty, or municipal road, and that arc not a rclocotud tributary or excavated in a 
tributary. 


I CMnrMnt [MM4): ThM l*r(iaf« t'WJ'tt pai 
dlti^c* ihtOrt (awvrt«4'MlMn arlBdrwn 
idriubliw-jl wcin, er£t («'wnRt»d, trf 
itwocivii w<t«n fif th( U.S. Thit •'ould 
•IW1 A<n4i;'it(C:BW<fvbo^ bcrua'Md^ 
'«d)K«nC' MUr, n#r»W etfewrif^ 
I Mi'ie ot eWA CMirA »vi/ al 
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(C) Ditches tiiat do not flow, either directly or through another water, into a water 
idemified in paragraphs (aX t ) through <3) of this seatoti . 

(4) The following features: 

(A) Artificially irrigated areas that would revert to dry land should application of 
water to that area cease; 

(R) Artificial takes and ponds created in diy land and used priroarily for|^^uch 
as stock watering, irrigation, settling basins, rice growing, or 


(C) Artificial refeciing pools or swimming pools created in 

(D) Small omamentaJ waters created in dry land; 

(E) Water-filled depressions creaiexl in dry land ii^^enial to or 

construction activity, including pits e^tc 3 vat|rf|^^btai('t^^|^?aoQ(|^^^|^vel 


that fill with water; 

(f) Ercsioncl features, includin 


do not meet the definition 




rili?»Su?Sthcri 


constnjcled grasse 


(G) Puddles. 


(5) Groundwflteit iMudiny 


(6) Sioi 


definition ^^feuiaryj^^^ittlat 
sse!|^!v3^Way5;jit^^ 

O <W 


ral features that 


tland.^Xi''’^- lawfully 


il^dludin^^wwwataii^ra^d through subsurface drainage systems, 
ntrol features constructed to convey', treat, or store stormweier that arc 


created in dry land. 


(7) Wastewater recycling structures created in dry land; detention and retention basins 


built for w'astewater recycling, groundw-ajer recharge basins, and percolation ponds 
built for waaewaler recycling, and water distributao' structures built for wastewater 
recycling. 
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:hc ordinary high water marti of such water. The entire water is neighboring ifu 
portion Is lorttcd within WSOJCiii feet cflheordinar>' high water mark and within 
the 100 year nc50dp]ain; 


[ CatnmerTt (ottes}: txj Unfuaf • wouti «Mr«c! 
' t ^■’ijOiefA pf«>*ni»a ■&¥(♦« w.TiyKjbk M/iton® 
'osnd >n iHft drK>t nrjl ruls tgbr^iaed t4 OMH Thi 
^ prctfMn b that b K'lpaxiii^ lb tnrAWr >A 
, CHWM I**, pc»d, w ibnilir 

! b oiBturtri tn th( w«(i*nd4- Tha tunwitword^oe 
I woiidreflwT»theCMp»3r£P/l.tny«nb^»’i 
I CHIWM wt>Tfl !V»«: wn be locnd b«»iiM Ol ih* 


- Commtnt [JAHSj; I'Kivant lln la^jtfc 

loraa'lton with »etn>tvSaj*S 
axtniff'bru. TAcrrb ts Identirc b«(b tnsuppcEi 
The (vtvm Halt trttart lubfKT n K«cA; xTivated 
»i« tav .rwr* Qthoi '•dnorw' {twnoth*} fd)<T^ 


i Cef»mept JDRC?]; Per the Coips' p’lof 

I eMTime^tj, lhi( kfifutff. veuU (iptijr* «ll 

i w>lBibs4'(3 that «rt Hfit'tni wnit«ll)>, vrhich q 
[ bkth). __ 
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(C) all v-atcni locaied wilhin 4-SW300 feet of the high tide line of a water 
identified in paragraphs (a)(1) or (aK3) of this section, and all waters within 
4496300 feel of the ordinary high water mark of the Great Lakes. The entire water 
is neighboring if a portion is Icxatcd with 1500 feet of the high tide line, 

(3) Tributary and tributaries. The terms tributary and trihuraries eaeh-mean a water tl: 
contributes tltnv, cither dircctiy or through another w'ster (including an impou: 



identified in paragraph (a)(4) of this section), to a water identified in pa 5«¥l(Ka)(n 
through (3) of this sgetion . and that is characterized by the pa'stnee^t^^ phys 
indicators of a bed and banks and an ordinary high water 

demonstrate there is vaiutne, frequency and duration of ^wltmicien^ create a ' 


icatons 


and banks and an ordinary high water mark, and thuj 
can be a natural, man-altered, 
streams, caniis. and ditche.s not pataj 


vC> 


ilifi 


jbutary 




Itered, or man-made wjSj^nd inciu^^waterss^^^ rivers, 
che.s not excludrs^^^ pata^^^^) ^ih^^tion, A water that 
otherwise qualific.s as a tributary defti^^does^^l 


tributary if, for any length, 


w ry 

culverts, pipes, or damskor one or imwmJiafutaystee^ (such as wetlands along 


cip ^ 

n, dehr^^^S, 


io ^ its status as a 
breaks (such .is bridges, 
the run 

rrTthat flows underground) so long as a 


on ordinary high water mark can be identified upstream of the breek 


of a stream, 
bed and | 

A water that oLherwLrc qualifies as a tributary under this definition does not lose its status 
as a triboliay if it contributes flow through a water of the United States that docs not meet 
the definition of tributary or through a water excluded under paragraph (b) of this section, 
directly or through another water, to a water identified in paragraphs (aXl) lhrougll{3) of 


this section. 
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(4) DHch The term ditch means a man-mado channel whase physical charayignsUc^ Qre 


ofien straightened to eff.dentiv corivev w a ter fn>m & source to an outle!. Ditdies are 


generally oonslniciwi for tha Duraosc of drainage, initiat i on, wnlcr sopdIv. wate r 


m a naeginciirnnd/cr distribution. A ditch mav carry flows that are perennia]. intcrmiHenL 

(45) H'ethrvh. Theicrm means those anas that ere inundated or 

surface or grcuod'j^-Qter at u frw[»cnc)' ond dumtion sufficient to support,^^ ^6^ under 
norn'.fJ c:rcumst?-ncGS do suppor, a pres'akncc of vegetation typicalt^ljapted 
sutuoJtcdsoil coodtiions. Wetiaods generally irc!udeE\vamf^*t^^s. 

(-Kj) Sigr^ijican! ^VAy^, Tlx tOTT. signijicajit nexus 

\vcilarifls, o-i;her aUiriC or in combination wil^i^^^sliniiarl’^jpated the 

region, signinoantiy aflccls Ihc cherr.icati^^^at. of a water 

identified in pamgrapha (aXO thr^^,t7)oft^^^ion- “in the region" means 

Ihc watershed that drains t/S^^hrcsi wjffl^^ntifi^S^^ragrachs (aXJ > through 0) 

\J Cr ^ 

ifeUo be sjgr^&^nt. ji 


sjgi^tis^nt.ii myre than speculative or 

lUta'j^ wh^tbey funciior alike and art sufficjcntly 




uf this section, f-oran^ 
insubstar.tial.fv^'aie^'S^ sij 

vCS^ 

clofic to .simihu' fi tnciions to?) function together m aTfecting 

downstream waters. ^'orj?u}pOscs ardeterrru^ vvhether or not a water has a signiftcant 
nexus, the water’s efTea on downstream (aX))throupJu3) water: siiall he ar-scs.scd by 
cvniualing the aquatic r«nctions identified in fKiragraphs (A) through (IJ) of this 
paragraph, A water Jim a significunl nexus wiier any single function or combination of 
funettons {tertbnncd by the water. aJonc or together v.'ith similorly situated waters tn the 


f nWkMklHontku tair 

I dtftuti*daE'A»a^Mj<*T«uA^pr«<<d««I 

I pfictieuilf . rrw d drKht} »i* tcHudeii 

I d^Wiei *(» !fh>r«rfteiifu}»«M'i"ftV" of 

j diUMt *it fW' Afined. * 

I cofrrmoo It ntcamrr 


C a mw w wt [>M9]: Thu mowo, Iji p«'S<xtaf. 
ind In umbintOMi vr'in IM a*Ar«Mcn wartt, 
rrt weft: iWtctiwIy h’ boSh f»f«jnohj t»X71 »X 
(k^al Wl-.xKuU)', Vn »*nbsnc* eontitM ft wvrir 
;n<CTTt 9 J* 4 «Vo^. »/*(«» If* id’Miai'yMiiilKj 
t"«f luncton iNw >nd ftfe chi* 

D ncti &tf*tr?Dc>wni»Teftm««n?firfnjH<«i'io 
ltunbe»t:tfU>n*dO«Tft'e K^c0D**<VM*>V«k 
kindaaiM unS7 T K* fandiM la^pjifft M DHfftd 

CD ntngleCft ch« LVi^M. 

7>ih mun b* riirn«3 »rd A i’'»y lug*tJj 
el«rtf«ltiUB « >»K»>Mrv W E»Xrj (o tntK* It <H*f in 
nbftCH'.nit t>)D»Hi>n » 'j'rniift'Wrunftti*- 
] ebs« rjnchahM^^u.xttttinen Undtcftp* 
f in5i> 
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region, contiibuics signincanily to the chcmica!, physical, or biologicai integrity of the 
nearest water identified in panigraphs (aXO (3) of this section. Functions 

relevant !a the significtmi nexus evaluation &< e- inctude. hut are not limited t<>. ttic 


{following 


(A) sedimentu nd jx^iiuUtn i iranplng. iransf nrma tion. ftUeriog. and irang!:K)iT> ^V 

(B) nutrient recycling , tinpoine. ti'unstoi'mation . l iiicrinti. and 

(Cl - jx>tli^^ftf^^^rapp^I^^VHl^^ntgUoflr-r^;eFir>g-■--an d e» 

(y C) retention and'Ot attenualion of flood waters:, 

(^li) runoff storage:;. 

(FE) contribution of fiOWd 


o° 


(GF) exrx>n. trapriire. and transib ri nnlion paati 
i-csnurccs: 

«4+i eKwrt-0f4K>d-«‘kH»rt;e? 


.6- ^cP 


\ ^ 
rO^ 




Gy> provision of life cyd^^fJe.nder^iG^cic habi^fsuch 


.e- ^ 
& 


as foraging. 

rccciiiM. nca'Kti'?*hT^ditig,/!p^^mg, s nurvciy area) for species 

Xj f P 

located tie p et ^entAg - a wa'^^Mfilified in paragraphs fa'X D through 

^p ortloc aou-idc. o- :d wetland oiant coi n.^nunitics : 

(1) grou?>d\v>U e f discharge, and ftch.tr eu ; 

Lli._ - carbo n es iration. 


Comncnt^lAMlO]: T7 «m c^<n|si «•«« 
flauticU apU (JiTiwirl prfmu>>f. 
tk-nrtaH pr0v«M {ly CoraJ dua*w tM »»♦ 
ca/(«nttv wd w a*wonrtfrt* 
rMXw> l-T irfjff r injq x Sjrud>c(k>nxl 


(47) Ordinary FUgh SVaier ^fl3rk. The term ordinary high wafer mark means that line on 
the shore esCafjiisheJ by the fluetoalions of waicr and indicated by physical characteristics 
such a.s a clear, natural line impressed on the bcr)c, shelving, changes in the cliaracter of 



soii, dfstrui;tion of terrestria! vegelalion, ihe presence of iitter and debris, or other 
appropriate means that consider the characteristicj of the surrounding areas. 
f?S) Nigh rids Line- The term high tick line means the line of intersection of the land 
with the water’s surface at the maximum height reached by a rising tide. The high tide 
line may be deteamined, in the absence of actual data, by a line of oil or scum along 
objeos. a more or less continuous deposit of fine shell or debris on the foresho^^^rm, 


other physical markings or characteristics, vegetation lines, lidai gages. 




suitable 


means that delineate ihe general height reached by a ri.sing tide. Thc^^^mfcomjj^ 
spring high tides and other high tide.s that occur with pcriodi^Jte^^cy 


ot 


incluck: .storm surges in whidt there is a departure from tbcnOTfl^al or mulcted re^ of 
the tide due to the piling up of water against a coastJjC^ng winalE s^h asftBs® 

^ JO 


accompanying 3 hurricane or clhcr intense 
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DEPARTMENT OF THE ARMY 
u,s, ARMY caws ar aweERs 
MiGSwrr.MW 
WASHWetOtl. OC 10314.100! 


(T t.W4'<»-F 


24 April 201; 


MEN!* )R,-\N'Ui M FOR Deputy Commaading Oeaeta! for Cm! aad Emergency O^petatioas, 
V S Atniy Corps of Engineers (ATTN; MG Joha W, Peabody) 

1 KROC'OH die Chief of Opeiations and Regulatory, U.S. Army Corps oKiigineers (ATTO: 
Edward t.Beikl 

SUBJECT; Technical Analysis of Draft Final Rule on OefinifitJn^iC^'atera of the Uaited 
States" 


1. Refersoces 




a. Title 33 of the Code of Federal ReguJaiions, Pa. 
States (1986 Regulatioai). ^ 


’Q)2S. DcOi 




:ion of Waters of the Umted 


c. 2008 Joint Agency Guidance 
Court Decisions in Rapanm vs. 

d. Draff Final Clean 
Office ofMana'gement aiQ^dgi 

2. -niis memoraadufi^dit^chttK 


WionFoliotving tlw U.:S.. Supremt 
Guidance). 


b. 2003 Po.«.S WANCe Guidance (FR^^Z^ p. ^^^(SWANCC Guidance). 

‘ ;^^^on«i|^atttrs of the United States/’ submitted to the 
■f^DnieraA^' Review on 3 April 20 1 S (dmft final rule) 

bxneS^^W'ide a technical analy sis of reference d. This 

of representative examples of aquatic resources over 


mdulM 

technical, analysisS^ludi 
which the assert^ Clean V^ter Act (CWA) jurisdiction in accordance with existing 

regulations and current guidance, but which would no longer be subject to CWA juiisdiction if 
the current draft of ll;e filial rule take.s effect. CWA juri-sdiciiori was appropriatetv asserted by 
the Corps over every aquatic resource described in these representative exrcnples. 


J, Tlse examples included in Appendix A do not represent the only cuirentiy junsdtcuonai 
.aquatic resources oi the Nation over which CWA jurisdiction would be lost by a-ioption c S toe 
draft final rule in its present form; what is provided here is only a representative sample based on 
Approved jfunsdictional Determinations (AJDs) completed by Coqis Districts and compkted 
pemut actiowi based on Pr«.hniinary Jurisdictional Determinations G’JDs). also completed by 
Corpi Districts It is important to note that the representative examples included in AppemiK A 
-t- v'dl as additional othcr.v used for discussion purposes were developed in a limited amount of 
sir;c to fucitiwtc discus.sion with the Enviromnental Protection Agency <T,PA1 It was tinteowa 
n the C orj" v.ntil early February that Army and EPA were contamplatiog a “brighi ■tine" cut .->1) 
.jfrw.\ jun.idkfion either S.fKlOor d.OW hnBarfeet from the Ordinary High Water Murk 
OHV. \i> High Tide 1 inc (HTL) and a robust intemgenev* discu.ssion of the potent: >i etfl-c! .os 
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MEMOR.\NDL'M FOR DCG-CEO 

SUBJECT : Technical Analysis of Draft Final Rule on Delmitioa of WOUS 


the ''bright-line" on cunently jurisdictiocai water bodies has continued since that time. 
Throughom those discussion.5. the Corps has provided representative examples, including those 
in Appendix A, to factually illustrate its concern. To provide every example, both AJDs and 
issued permits with no JD or based on a PJD, where jurisdiction currently exists but would be 
extinguished if the draft final rule is adopted in its final form would lake several months of 
multiple stafl' members working full time. 


4. The examples were extracted from the Corps’ existing database, ORM2, which is based 
entirely on what landowTien request ftora the Corps. We have not undertaken any specific 
technical analysis of what aquatic resources may or may not be subject to C WA jurisdiction 
independent of reque.sts for a jurisdictional determination or a permit decision. Therefore, the 
data discussed and conclusions reached in this memorandum are based on fq^^Hbat is, oo actual 
AJDs and permit decisions, and not on assumptions about watershed ajeasS^ could contain 
jurisdictional waters. r?' 


.5. Based solely on the data entered into ORM2 associated witf laX)s 

• !PJ 

waters of the U.S. axe wetlands that are adjacent to, but not di^Cliiy abj 
permanent waters'non-relativcly permanent waters, and^€^ of ' 
wetlands adjacent to traditionally navigable waters, boti Ldi^ctlv s 
Corp.s’ data demonstrate that 98% of the adjacent w^^yidst^j^Jjji 
evaluation are jurisdictional waters under the C ^ ” 

Tlius, approximately 10% of all waters overwh^ 
under its 1986 reg’.ilatio.ns and current gui^a^^are 
those 1986 regulations ai.id current guida/^^oi 
j'urisdictional because they are adjace^p 
resource (e.g,, lake, pond, oxbow, /^Shd) 
aquatic resource is adjacent to 



.o,ximately 6.7% of all 
relatively 
fJrs of the U.S. are 
£ and non-abutung. The 
ificant nexus 
’apartos Guidance. 


P^e determined to be 
t final rule, any type of aquatic 


6. Neither the Rapaws Cjgidancc noVlifc fqn 


detq^ined to be jurisdictional because the 


ribi^ 


by the Corps to docurn 
wetland is located 


a^Sif a&esf juri! 


ed to implement that guidance (which is used 
Siures»aj^pWps to indicate the distance that an adjacent 
^idRmal tributary’s OHWM or HTL when evaluating 
whether a sigi3^f^^j^e.xus ei^ts, and itimaking a juri.sdictional determination concerning such 
waters. Ilather?%e Guidebook that accompanies the Rapanos Guidance indicates that 
consideration will be given to the distance between a tributary and trarlitionally navigable water 
(TTS'W) such that the effect of the tributary on the TNW is not speculative or insubstantial. The 
Guidebook further states that, “it is not appropriate to determine significant nexus based solely 
cn any sjiecifjc threshold of distance (e.g. between a tributary and irs adjacent wetland or 
between a tributary and the TNT'*^. 


7 . ITus, from the information collected and tracked within the USAGE Regulatory Program 
database, it is not pos.sible to estimate the specific percentage of the approximately 10% of 
adjacent water bodies that could be lost to CWA jur^'rljction as a result of applicaiion of the 
4,000 linear foot limitation if tlie draft final rule is fi ...fixed, A portion of the approximately 
10% of all water bodies that are currently jurisdiction as adjacent, non-abutting wetlands fail 
outside of 4,000 Irnear feet of the OI IWM/HIX. To verify the exact portion of the 10% of 
cunently jurisdictional waters that would be losttoFedcra! juri.sdiction as a result of adoption of 
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me Aaft linai rale in its curreni forai, the Corps would need lo complete a robust analysis of its 
data that would yield statislicatiy significaat ■ i reliable results. This is precisely the type of 
research and anal', sis that would be undertaken in compteing an Enviroiiffientai Impact 
Statement lEIS). 


S, To remove from CWA jurisdiction what is poteraially as much as 10% of the currenLly 
junsdsctiona! aquatic resources without the benefit of a detailed analysis, such as one tot would 
be pe.r&tined as pan of an EIS, would present the potential for signifscant adverse effects on the 
nanira! and hu.mar, environment. In its permit evaluations, the Corps is charged with keeping^ in 
perspective the fijnciions and values of any given aquatic resource, recogniziiig that the functions 
and values of those resources rely heavily on their geographic location Ln relation to (as we!i as 
their hydrologic coiiaectioi' to) other waters, and to balance the need for_^^roposed use with 
the need for conservation of the resource. Nowhere in this process isj^^^idered that important 
aquatic resources that are traditionally and k^tirr.atciy part of the^^J^' system to navigable 
waters, contributing water to Lraditionallv navigable waters ofJ^y 
jurisdiction of the CWA. ^ 

9. Additionally, by excluding as much as 10% of curanQjunstSA 
jarisdictiot), the draft final rule is crafted in a manne^^ will 


*, are not within the 

waters from CWA 
aliengitig for the regulated 
atioa challenges are 


public to understand and for the Corps to implem^ ^eglfi^Ierae^ti 
outlined In Appendix D to this racmorandunt^^\ 

10. 1 have read the legal analysis of the,»&f!nal^l2>P''''PF^^>'' Oflwe v>f the thief 

Counsel and I agree with the cottcluqiq^wt th^Jj^tiMtij^pased on the evidence of the loss Qt 
CWA jurisdiction over cairently jujsJt^on^JtJhaticC^Sces, as illustrated by the 
representative examples providadj^^pps^wh A, aa^igniScant irnpiemeRtatiotj concents 
.summarized in Appendix essential revisions to the draft final nile; 

a. AOovv case-spe^c signifi^»altiexitftfih:rminations for hydrologically isolated water ^ 
bodies such as prairira^*ols^^’ttal e^XtSarolina and Deimarva bays. Texas coastal prairie 
wetlands, and inAjirg daq^na:ion.s of whether such water bodies are '‘similarly 

simated”. In !:^a^vords, enratnate swJRon (a)(7) and include those water body categories 


within section^altS). 


b, I.ndude withm section (a)(S) (as waters regarding which a case-specific significant nexus 
evaluation can be completed to determine CW.A jurisdiction) two additional criteria: i.e., waien 
located within the lOO-yeai floodplain (regardless of distance) and those water brtdies that 
coairihute a flow of water to an fa)(l)-(a){5) water. 

c. Reduce the Imear foot distance in the definition of neighboring under ftarts(B.s and i.C) 
from 1,500 feet to 300 feet, 


d. Maks ackiittcmal edits to the draft final rule to enhance clarity and simplicity as indicated 
ill the attached revi.ve(l draft final rule prevtotssiy submitted to EPA staff for their consideration. 
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11. if the changes recommended above are not adopted, then the draft final rule cannot be 
f! . djgated as a final rule without an EIS to evaluate the potential significant adverse effects on 
the natural aad human environment that the final rule as currently written may cause, 


12. T!ie point of coni-ict for this metnotandum is Ms. Jennifer Moyer at 202-76 1 -4593. 


cc: Revised Draft Final Rule 


^iEKNIFERA.MOYER 
Chief, Regulatory Prograun 

,<s 

ooV 








qG \> 


4 
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PART J28 - PEFINITION OF WATERS OF THE UMI JEC STATES 


1 . The aijthoriiy citation for pw 328 continyes to read as follows: 

AUTHORITY: The Cttai Water Ac!> 33 U.S.C. 1251 et seq 

2. Section 32B.3 is amended hy wmcving the inlroducfory text and revising subscciioas 




|a). (b) and (c) to read as follows: 

328.3 Definitions 

(a) For purposes of the Cksn W'aer Act, 33 U.S.C. 1231 et seif ar.<l its 
regulations, subjea to the exciiKtons in paragraph (b) of this sectiort, Xf 
the United Staes" means; _ rX 

Or w 

( l) Ail walen which are cutreniiy used, wav nsed in the^ast^w may ^gusceptifc to 
ebb and flow of the t.de; 


use in interstate or foreign commerce, including all 

(7® cvf 

(2) All interstate waters, including Interi 




(3) The terriinriai seas 

(4) All impoundments of 
this section; 

15) All tributaries. _ ^ 

paragraphs f^^^^rough f^f tills seetto^ 




o 

s,AW?finedrifl®^raph 


of the United States under 


this section, ofwtSers identified in 


(6) Ail waters adjacent to a water identified in puiagraphs (aj(l | through (5) of this 


mition, including wetlands, pomte, lakes, oxbows, impoundments. a.nd similar waters; 

(7) All waters in paragraphs (A) through (E) of this paragraph where they are determined, 
on a case-specific basis, to have a significant nexus to a water idemified in paragraphs 
(a)(1) through (3) of tfik sectior., Thevwfters Idetttificd in each paragraph (A) through (E) 
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of thispaj'aip'sph ssmnariy sityaisd ant^ shall be combined, for poaposes of 3 


significani nexus analysis, \n iS»e wa«ersh«l lhat drains to the near^t v^^er kJcr^ifHsJ in 


^rag^-aphs Ca)( 1) ihroygh 13 ) of this setiion. 


■no! 





iag»l5«-4»MKmri5Wr5i|ssi^aaif;g|i^^^ - 
with u-atm that sm^e s 
Some \.vatyf^ identified tr. this y 

emtsatlaI4LiSfi,a;4iya!; >waaj!3jiljaifetsiaa« 

nexus*' ^v;th navj^sbie or mtefsiale water's mei 
a4iao£ ni v 

ttiewmtSj 

p ftho se waters 

Ifwasers idenSiSed in this p®fagr^^l|?lisoM^!iccr!t V'^^under p^^fsh (aX6). 
the? ate m adjacent jigni^^ISEexiiS ar.a:v3is is required. 



^<T a5^S|e<p»c jigni 
(A) Prairie pot^^. Pra! 


vj ry oy 

of gt<iciajty 
pamanent natural out 

(B) Carolina bays and Oelmarva bays. Carolina bays and Delmarva hays are 


usually 


formed wetlands, 
pamanertt natural outlets located in the 


I Cimmmt imcsp <^pt *|.:wi *PA 

' r»mdl«S«jHrWAalol9lt..<!NIN^Si$«ei«4^^t>«K 

wW»<#)>w»4 
ew wrM.ni 

eWA » » «W M wstm; 

wKNig M (A awtata^rirM «f 
’uAMUitiCA. To* 9rv(Ku«a 'nurt w»iV) (oAiM tNM 
liwxriiyqs*^ laow*^ wtUtf^sdisi 

«W ty<«WbfMfcmiM«ft)«»AVCe««irl>)(<i Ri 
fcc mil iMriume taf«eM)'<hrw«t <• 

Area MUMlpaf^n. Ttiii Ci R t^Mnw'y 
O ««sie Itw ^ SiiR«n« eivuNR. «!«l< 

<mmW fBitei tlM «Gr'<e*r«r ol 

: wt mialir Swe TMwmi ipg«'Hii>>>»aM»iB« 

I w*t»aM»i«sx««w«wHimwwMiwAMieih«r 

i al * ftwnMI *»iwaiiiiw miwimtyi 


ponded, depcessiona} wetlands that occur along the Atlonlic coastal piam. 

(C) Pocosins, Pocrjsins are c^ ergreen shrub and tree dominated wetlands found 
pfcdomlnantf)' ^ewg the Central Atlantic tmstal plain. 
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fl)) Wes-em vermi pools. Western vemii pools are seasonal wetlands locked m 
parts of California and a-s-wcialed with topographic deprvsaion. soils with poor 

drainage, mild, wet winters and hot, dry puinmer^, 

(E) Texas coastal prairie wetlands. Texas coastal prairie wetlands are freshwater 
wetlands that cccir as a mosaic of depressions, ridges, tntermound flats, and 

<y 

mima mound wedantb located ak>ng the Texas GuU Coast. 

m Mi of the fo llQwig£ lvgl m.ittHei 

AW waters located within dOOO feet of the high tide line or o^i^^igh '»|^^ark,i?r 
within the I 0 0 ->cdf no r;dn^ain . \ v hich c\ cr is great er. of ^^iS^cnti^gl^iri paragaphs 
(a X 0 through ( 5 ) of this section: and ( 2 ) 'val^n> 

■} 

ifr^ection 'The 

the or if th at 

wiilLaSlSELlte; 

■^^rrve sim i!^ functions w hen performing a si g nifl can* rte.xusanal vs^. ^o ne w“dtprs 



fcaflMMntlMCZl! PmWxb WmiMW, HtMid r 

i mWBUlBm Onfm o nortivm 
tiaiXMn rwUeatf «)th *<" ^oiirer*iii.'’iWq> 
t/9 wnsl potSs'Ki tou HwiWff Orw^ 

_________ 
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and non-adiacgnU w!;h in ih e same ooim of 


e %»-ouid have a 




• CcvuMiKUia}: .la nn <«nvWTt » an 


•fiis. Ifwat! 


idcnliOed in this para^aph are also anadjaceni: waierund^- paragraph (»)f6), 


sdjacenv waiKF and no case-specific sijpiiiicant nexus ajwJj«(s is reqaire^^^^ 

(b) The following are nos "waters of ihc United States” .even w^erc ihey ^Wjnviv 

oP'^cT 

Jagoyns to ra 


.eis^ 


terms of paragraphs (oX I ) through <S) of this seclton. 


to m^^tc 
of an status as 


fl) Waste trealincnt systems, including t-eamcnt ponds 
Tcquiremmts of the Clean Water Act. 

(2) Prior canvcrted cropland. Notwithstandij 
prior convened cropland by 
Water Act the final autho: 

RPA. 

(31 The following dilcl^. 

op /4v 

(A) F.pheq[^l|j^itc^^Sigyfere tributary ot exci 




excavated ir^ a tributary 

i.Lnl«ig.£ 


ictmraUy_ 

iijsibidi!. 

(B) rphemenil and ir.terrnlUert wadaido diuhes that drain a Federal, slate, tribal, 
ccunty, Of municipal road, and that are rtot a relocated tributary oc cxcivoted in a 
tributary. 


Camment (3*1X4}: n« «"iwrin ir.iKi 
OicrttK Ml »rt 

H’tfRinvnvaBnprMU.S 

wian ot na*!** U* tM« »«intd » 

)w>jexi«p«i *<siN<M* ■«»<, V M t f tr fraw^x^’ 

■»n* dfl'M oTCNA CBItfel aw *«>••« <X 

MtUnfi:. 
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(C) Diishes that do not Hew, cither directly or through tnoiher water, into a water 
fttenlsfied in paragtaphs {ft){ I) tiirough (3) of this section. 
f4) Ttsc following 'feitMra; 


(A) Artificialfv irrigatesl aisas ih^ wmiM revert to diy land shouM appikatio* of 


water la ttiat area cease; 


(B) Anificittl lakes and ponds created in dty land and usca primarily 
as 'Stock watering, irrigation, seMfiog basins, rice growing, or 


<y 


(C) Artificial reflectiag pottis cr swisr.ir.ing pools created in 

(D) Small omamaital waters created 5.1 dry land; r-P 

(E) Waer-fflled dcpfwsions created in dry tad to m^g of 

constojction activity, including pits «xcavas^^^>b!ai*^^^^sa|4^^8vc} 
that fill wish water; 

CF) Erosional features, iBCIadin£s^2»^ ri!hi^l@!!^er/sj2*ra* feawres tijat 


I not itsccl the definition 


constructed gras; 




cures tijat 


and lawfully 


\J rW 

(G) Puddles. ^ Vw/ , 


i5| Groundwatf 




through 


sabsorfsce drainagesystems. 


oistrol features constructed to convey, treat, or store stormwater that are 


crealcd in dry land. 


i't) WasiewaitT recycling structures created in dry tad; detenttei and r^cotion Imsi « 
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(c) Ocfsniticns— Jn sh;s sscliyn, ihe foibwingdcfmitions ^Iv; 


1 1 ) Adiaceni. The tersi! adjace»i reeans twrderifig. eontlgmais or negh&oring a water 
idCiitilkd In p^agraphs (aXO through (5) cfthissectioiwin'diidlng walciss^«ar5«f<i by 


i;on!itracied dikes or barriers, naiura! river berms, beech xtenes aad Use like. Fes' pu.7>o.5es 



of detemiiftiflg KljsK.«ncy. a wat.iyl:^ ? dy t?at4< 

l^■aterfx^^l , v wiiluall v^^eilaads are borderme. cr -*-r — ta, or a 

Hmikd in waters located la;eiii!i>UQ a watgridentjllsd m of 

this section. A!l walen fhai connect segments of a v^Ser parajflfJ^UXI ) 

through (5) or are k«3icd ai the heasi of a water isfenUfi’^npwCgrejp^^^u) thr^ 
f 5) of this seaioR and arc terchTiTig. contiguous. 

•4S€ -f ■l-H4flX'H)- ore ' no t Wj ' ac ^ r i 
(2) Ndgkhorii^ The term nelghbi 

fwtfhhofm^ 

, 

(B) a!) waters iocsied within the 300 year Ccodplain of a water idcnlrfled in 
piiragraphs (aXl ) ihwugh (5) pf this sectluo and not more thar TW0 .3.Q0 feet of 


[|acem. 

<N^ 



• Cmnm'l iStCSj ■'^ . »"« «■>, .5 -v m- 

HlWaV' t« 

OKVIlM ;a af4TC , Mt« »r!ral X «lr%a« 


i,»»sO-r*‘Vi 

ifcowM h»a«M «' W w »4«« 

O-WW >.#>«*» IW# >,»" r«e Ja#« St« 

««an-sS. 


• • [oiTOman*' (iliiaj; «neh4»« tJ*i 

conRM'M tc«tf*{»ric »(rh 

I 


I CnM(W)(|PaC73tP»r'iraCo<trt'prtoi’ 

! («nm«>o.uwMn|Mf>i 'wsuia«»ei>,n# 

TW^il _ 


the ordwao' high water mark of such w^cr. The cruirc waurr is neighboring if a 
portion Is located within Tj ^;30G feet of the ordiftfl/y high water mark arnl within 
\ .Wyev ficndplair,; 
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(C) ail vw'atm tocaied within 44^300 feet of the high tid« line of a water 
Identified in jawgraphs (a)(1) or (aK3)of this section, and all waters within 
I-5O01S) feet of the oRSnary high water mart; of the Gtm Lakes, The entire waier 
is neighboring ifa portion is located with I5{» fca of &e high tide line, 

(3) Tribuiay and iribustries. The terns tributay and tributaries a water 

contributes Dow. either dtrecHy or through another water (including an 
identlflwl in paragmph (a)(4) of this section), to a water identified in pa^N^^a)(l) 
through (3) of this section , aad that is cfcaracteri/ed by the presence 
indicators of « bed and banks and an ordinary high water in; 



demonstrate there Is vnlume, fiequency and dur^ion of t^/sS!ncien^^ 
a.nd banks and an ordinary high water mark, and 


Ibolary 

. rivers. 

streams, canais, and ditches not excludetj^^ para^^gl^D) ^^^^stion. A water that 
otherwise qualifies as a tributary defijlCC^iJocsseClose its status as a 


can be a natural, man-attered, or mao-made^vji^^^nd inclu^^^iaters , 


ionei 


tributiffy if, (iw any length 
culverts, pipes, or damjj^r one c^' , ^ 

of a sueaw. 


■e breaks (such as bridges. 


bed a-nd 



I (such es wetlands along the run 
Sm that flows underground) so long «s a 
1 an ordina.'^high water mark can be identlfted upstream of the break. 

A water tot otherwise qualifies as a tributary under this definition does not lose its status 
» a tributary if it contrlbutsa flow through a water of the United Sta»s thai d<« not meet 
the definition of tribuiaiy or ihrou# a water excluded under 'fmragraph (b) of this .sectron, 
directly or throush another water, to a water identitled in paragraphs (aX I) through (3) of 


this section. 
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ial,i»UQSltoU 


. .,/C 

(45) Wfthndt I'tte terrn nicuns tbo^c areas that arc muTidscd or satu^^^ 

surface ar gwimth^'^er zi a fttqyet^ey aod 4urat!on sufliciimt to supper^ under 
normal circumstances do support, t prt;va!ence of vegetation typiesUi^d^ed f«44 in 


saturated soil conditions. Wetlands generoHy indude sv^p; 


1 typicaU^<i^i^ed 


m) 'fh« term signi/temt nexuj 

wetlands, cither alone or in eombinatkjo with 




region, stgniftcsntiy alTects the chetni 
idcntUlcd in paragraphs (aX \ ) 


V Q /-v 

iinatitjo wi^ Sfrrniarij^^iated 


the waiershed that drains u 


the region" means 


of this section. For an 


insubstantial 


ins ta<#iftwi/est w|*«^ntirs(|dA»^l«gra|^ (aXl) through (3) 
^■ct to be sig^jlmi, it mora than speculative 

4 


:d they function alike and arc sulficiently 


I'o nninu similar <'u ncLiv’ii.s,tii,?t function together in affecting 


jJowGsifcam vvalm-jFpf purposes of det^ of.tiRl * y?«t»hu>a s}gnj^ 

neitus. the water's effect on tknvnstrasm (aX U through (3) wntcis shall be assc^'d by 


evaluating the aijuatic fundion-s identiftcd ta paragraphs (A) throi^ (IJ) of this 


paragraph. A water has a sigTsificant nexus when any single function or coirAnflaibn of 
functions perfoiTTicd by the ws alone or togetker with siiiiilatiy situai vetcrv in the 


f OswwsesSpSWi; noscaMu^hsjsseer 

I ' a»^«a»d pra>Bnnly jwy jay pjpww 

9«wiesai«. Umv iyps3«4 «Khe«d 

sai# «i vs i' Hvt «a « a« t>t 
V.Outait. )»»«««/, Sriehnsm MX A 

? tsanwee swSl'1>t»N!»»| •* 


■ Cer?MM»ft{tM«a]: stMWPMF’o^lxtwSsiMr,. 
tnn tn 4w«W w nM i shK a* «MWMiu» (vsnl, (ipm 
not swlr «H ImCi )Mn«>sfta 'i«X7j wd 

{siia;, AdMonsnr. frnmth 

!MOI.^V 1»W<tfTC tWl»IUWW W 
«*Mtn iMy iurcOaKsMn SiU 
at MKcrisewr? Qvmvnm 
K rw ks sKsrakv^thffr s!« ti • iM^ 

l*n)S>40i WVft 7H» ivniv«a* * VTImh} 

et««T«*n*tNiU!«Aivt 

tiik: IM idwilliia (fd It 

I* (oKtl !» Ask* It e(*«r in 

1 itew w ssw dUwt? rarwTwtm mi • 
t ..rJH? 
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region, contributes significantly ih« chemical, physical, or biologiwi iniegritj of itw 


ncami w'ster in paragraphs (aXI) '‘hrQU&’j(3) of Shis section, Futuaions 

relevant lo ihe signific»tS nexus evaluation aw -tnciudc. butsfe_nut limitMia. Ihe 

following 

{A) sediment trapping, i^aformatron, fltermg, and traostxxU i^S 

xv 

(Hi ausriait recycilr.g. taa^ii^Jcia^fogaaiiM' S:ijit.q-!?i^- 

( r . v wpv*t^^ 

I ?5£) reten'.irat and:n r allenuafon of flood -walers:, 


(SC) runof!" storage.^ 
trE) contribution of Slow 
< GF ) e port^ trup pi ng -j.ig d tninsf c ^nraitiun^ 

}44i — -yafM fS 

(iQ)- provision of life c; 




vX" Jd ^ 

ha^i^fMich a3 foraging. 


feeding, neartfl>if^eding|9^^ a nursm ana) forspccics 


loctsed 


a waiA^J^sified in paragraoiis (aXO ^trough 




vCi^ X V 

(LjtjX ^iroitat. suppo rt, tbi a^ium u and wetirt nQ plr.y . coinmuniues; 
l,D gromiU\vuter discharge smd a \hsrge; 


(]] carbon scciucAtration. 

(g7) X^rdlnary H\^h Water Mark. The term ordinary high water mark mems that line on 
the »h(»fc etitftbllshed by the fluctualion.H of water and ir.dicaied by physical characierislfcs 
such ss a clear, natural line impressed on the bank, shelving, changes in Utc charecter of 


C SB ' Mtw at piatlOy. T^» eni»VS «'e 
«(hKtus»»(i wa ptci*4ite Saia c^um 

Jm^o« pmmS Siy Carjs* Jtattta* Wwi «• 

In ce anmatiw i<«e<Q!rc»N4i 



soil desiTjciion of iefTEStriai vegetation, the presence of Utter m<i debris, or other 

appropriate means *a! consider the characierutics of the sumwiKiing areas. 

f7g) High H* Urn. Tlie leim high ikk line mesns She line of ir.iersertion of the land 


■with ihe water's surface at the miximum height reached hy a rising tide. The high tide 
line may be detertnined, in the absence of actual data, by a line of oil or scum along shf^^ 
objects, a more or less continuous deposit of fine she!! or debris on the li>fesliot)|^Qpte, 
nlher physical mtKiings or dtffl’acterisdics, vegetotion lines, tidat gages, itabk 

means that delineate the ger»erai height rcsiched by a rising tide. The^^^coropn^^ 
spring high tides and other high tides that occur wiin periodi^^^^cy 
include storm surg« in which there is o departure from tf^^rma! or p^^cled res^^of 
the tide due to the piling up of water against a coast^^^^ng 
accompanying a hurricane or other intense Jd 
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EXAMPLE «2 

Adjacent Wptlands to Similk Bay. WA 



4S.417797’N, -122.S30i24’W 

See map entitled, "Adjacent Wetlands to Similk Bay, WA." 

Wetlands currently jurisdictional as adjacent to the Similk Bay, a TNW. 


Subject wetlands are approximately 4 acres in size. 

GP authorization was provided for activities in these wetlands (NWS'2(X)7-116jyiv 
The.se wetlands are approximately 5,000' from the HTL of Similk Bay. 

Ufder the draft final rule, these wetlands would not be considere^^'&nt as they are beyond 1,500' 
from the HTL of the Similk Bay. v > 


aV 


Under the draft final rule, these wetlands would not be 
nexus determination as they arc beyond 4,000' from of the SMlk Bay. 


case-specific significant 


Therefore, under the draft final rule these current! 


nttiQ^^dirti%ifi!^vet|»»iJ^ 

^ 


lould be non-jurisdiclionat. 


This scenario often occurs in the coastaLfljja&biO?' T^a oastaU^^s have very wide floo dplains, and 


t he adjacent wetlands are often located J 
waters to which the wetlands are adj^ 


te'flotjjft® f3r.b/3i}»i3 4.000* from the HTL of the coas&l 




Overall, a f waters are w§JJ^s adja^o^to "[NlJJ^ased on ORM data), both abutting and non- 
abutting.'su^h adjacent we^^s ciuee^jiurisdi^al are at risk of being non-Jurisdictional underthe 


draft final rule. 




.cS- 


.0 < 
P 




V 


10 ^ 


This JO example was not coordinated with ERA. 
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EXAMPLE #3 




35.549058’N, -85.87S673"W ^ 

See map entitied, "Adjacent Wetlands to Hickory Creek, TN." 

Wetlands currently jurisdictianal as adjacent to Hickory Creek, a perennial relatively permanent water, 
with the characteristics to meet the definition of tributary under the draft final rule; it is a TNW 
downstream. 


Subject wetland Is approximately 34 acres in sue. 

JO action only; currently in pre-appikalion stage (LRN-2013-S04). 




ra® 

These wetlands are approximately S,?!*? from the OHWM of HiAo^Week.^ 


they are beyond 1,500' 
njjieiUZise-specific significant 

WlCl'*. JW }. 


Creek. 

s would be non-Jurisdlctionat, 


Under the draft final rule, these wetlands would not be con^ 
from the OHWM of Hickory &eek. 

Under the draft final rule, these wetlands would n^^^onsJriOjp 
nexus determination as they are beyond 4,000' Mm *be of 

Therefore, under the draft final rule the«^w>entW^^fictlOM^PMndi 

not^©re are severaf other wetlands beyond 
rwhicllClh JO action was completed. 

y V 'v 


These adjacent wetlands are comma 
4,000' depicted on the map neat ^^Vrette 






This JO exam pie was ootcoprdi ' ed with EPA. 
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rXAMPLE 04 

Wetlands Assocfated with Sinfchotes in aarksvilie. TN 
36.S74052'N, -87.2464?7’W 
See map entitled, "Clarksville, TN." 

Wetlands currently iurisdictionaf as adjacent to the Red River, a TNW. In addition, 
Is a tributary to the Red River. 



the open water pond 


Subject wetlands are appronimately 300 acres in size. Open water pond is approximateV 100 Mires in 




Wetlands and open water porvJs drain into sinkholes which carry the flc^^^^^ater 
f to the Red River; flow is documented. ^2r 




underground directly 


SP authorization was provided for activities in these wetlands jt^fct2013 


These wetlands are approximately 10,000- 1S,OOQ' from Red River. 

Is they are beyond 1,500' 


Under the draft final rule, these wetlands would n^^^onj 
frornthe OHWMofthe Red River. 

Under the draft final rule, these wetlandsJjSW nqt l0pfsideH(^Jhder a case-specific significant 
nexus determination as they are beyo^dA^O' the Red River. 

The.efore, under the draft finah^g^ese aj^tly 

Currently the open water pia^scoffdQd a tajMry to the Red River; the open water pond would 
not he considered a trib^y undw fftrdraluQlfrule, as ponds cannot be tributaries since It wouldn't 
have both bed/bankiM>OHWf^^e OTejJwfer pond would also not be considered adjacent due to 
the distance lii^ltfyiK discfljed aboveS/herefore, the open water pond would be non-Jurisdictlonal 


:lonal wetlands would be non-jurisdictional. 


These sinkhole systems are present throughout TN and generally have associated wetlands and ponds 
lhatare currently jurisdictional and have been found to have a significant nexus but would be non- 
jurisdirtional under the draft final rule due to distance limitations and lack of the option to us e shallow 
subsurface flow connections for case-specific significant nexus determinations. 


This JD example was not coo " ad with EPA. 
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EXAMPLE j?5 



3S.83U0JT4, -84,916600*W 


See map entitled, “Grassy Cove, TN* 

All wetlands In the waterstietl are owTently juitj^ctlonsrf as adiaesAt to the Seejaatctife Rivet, a 
frerennial wlathely peimansrit water vyhicfi meets the charactsrtstfcs of a tflbutary under the draft final 
rule; It Is * TN W downstream. 



Subject wetlands are appwximasety ^acres in site. 

Wetlands, an open water pond, and a creek {Grassy Cove Creek) wtthinM^ Cove watershet! drain 
into a sinkhole IMIS Cave) whWi carries the flaw of water urxteojCjg^fflBitxtlv to the Seq uatrJile River; 
flow Is (iocuTietited. w ^ . . V 

JO action only; currently In pre-appfeatfon stage for rastj 

These wetlands are approidmately 36,000' from 






Under the draft final rote, these wetlands wouli 
from the OHWM of the Sequatchie River., 





i<ler!iiN-2013«9. 

River. 

as they are beyond 1,500' 


8 co0j^d under a case-specific significant 
JM of the Sequatchie River. 

dictlonal wetlands would be non-jurlsdletional. 


Und€r the draft final rule, these wet^ 
nexus tietiemrvination as they are t 

Therefore, under the draft pSCWe t 

Currently the open w^^pnd l$®iSfe|rt£®«tary to the Sequatchie River; the open water pond 
would nqt be cons^®?8 eWft final rule, as ponds cannot be tributaries sln<» It 

wouldn't fwvefc^bed/ba^nd OHWfit^ The open water pond wouW also not be considered adjacent 
due tothedSlI^eBmltatlonsdtossed above. Therefore, the open water pond would be non- 
Jurfadfettonal under the draft final rule. 


Cutrenlly the Grassy Cave Creek is considered a tributary to the Sequatchie River; hovverrer, the creek 
would not be coraidered a tributary under the draft final tulebecausettdoesnot contribute tow 
directly or indirectly to the downstream tributary system. The Grassy Cove Creek (tows north and does 
not have a 'break* In the stream but rather ends at Milt Cave which transports the water vte subsurface 
flow to south to the Sequatchie River. Therefore, the Creek would not be considered a tributary under 
the draft final rule and would be non-Jurfsdlcttenal. 


these sinkhole systems are present throughout TN and generally have associated wetlands and ponds 
that are currently }urltdfettot»al and have been found to have a significant neitus but wouH be non- 
Jurisdlrtkjnal under the draft final rule due to distartce iimitatfons and tack of the spitento use Shallo w 
stfosurface fl ow cannecfton s for case-specSle significant neyus determinattons. 

This JOexample was not coordinated with ERA, 
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We have many other atamptes to provide in Alaska demonshatlng that the 4,000' distance would result 
in thfe.|QSiof currently JurtstHctioral WetiatA connected v ia sheUow subsurface Row , as wen as 
wetlands connected via confined surface flow. With Alaska atone having more weliands than thsentlre 
contiguous tower 48 states, this could resurt In a slgnlfieam loss ofjurlsdictlona! wetlands 


ThisiO example was not coordinated with EPA. 






216 



Fairbanks Fi«ki Office 
Complted By: GJM 
Date: 1-31-13 


Seals: 1 inch - a.ooQ fee* 
cenioufs hen! to NAVDSS datum 
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EXAMPLE#? 

Adjacent Wetlands Compensatory Mitigation Bank Near Klondilce Cemetery. Strathcona, MW 
4g.588557'N, -96J)68W8'W 


See maps entitled, "Xlondike Cemeteiy, MN HUC 12 vl,' ’Klondike Cemetery, MN HUC 12 v2,* and 
related maps entitled, *MN Adjacent Wetlands" and 'Adjacent Wetlands to South Branch of Two 
Rivers." 


/ 


Wetlands currently jurisdictional as adjacent to Intermittent relatively permanent roadside ditches 
which contribute flow to the South BrarKh of Two Rivers, a perennial relatively uWgan^t water, with 
the characteristics to meet the definition of tributary under the draft final rutej^ 

& 




Subject wetlands are approximately SOO acres in sice. 

These adjacent wetlands are part of an approved wetfand competa^ ntWAlftin bank (MVP-20O8- 

1«B) ^ 

These wetlands are directly abuttitig intermittent roac faj^qf ldhes^^re approximately 5,700' from 
the OHWMofthcSouth Branch of Two Rivers. 

Under the draft final rule, the intermittent roarW^itchaonvould b^^ded under (b)(3)(B) as they 
drain a municipal road and they are not ted in a tributary. 

Urxier the draft final rule, these wetl«<^ouli^be canned adjacent as they are beyond l.SOff 
from the OHWMofthe South 

Under the draft final rule, thlSlretlc^^utd rK^^consldered under a case-speclftc significant 
nexus determination as^fare b«t^Vl,J^|^&^the OHWM of the South Branch of Two Rivers. 

Therefore, unde^[^Jfettflt<l5ju?thes^Jtrently Jurisdictional wetlands would be non-jurtsdictlonal. 

If the draft finatVile provided for the use of confined surface flow connections then a case-specifx: 
significant nexus determination could be applied to determine Jurisdiction. 


This may have serious implications for the efficacy and validity of the existing compensatory mitigation 
bank. It is unclear what the loss of jurtsdiction over these compensatory mitigation bank wetlands 
means for existing authorized credits used to offset permanent Impact tosses to wetlands for authoriced 
projects. It Is also unclear what the loss of jurisdiction over these compensatory mitigation bank 
wetlands means for future credit sales at the bank. This would require a reconsideration and potential 
modification of the compensatory mitigation banking Instrument. 

In reviewing the Initial map provided by EPA It was clear that they had not removed the 4,000' buffer 
around the excluded ditches under the draft final rule. Once that was communicated to EPA they 
corrected the map, which shows that the entire HUC 12 does not Include any jurisdictional waters or 
4,000' buffers. Another issue that was pointed out to EPA, but which was not addressed, was that the 
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W 

Ce 



Jbwi, tocsj 



»C»etef W UCW3 j«SRB5! 



UCWSSIRED 


fWE, 



! tul 


The (fitches are intermlttrat roidS* dW» maWalned fey the mL-nidpaiife,, 
rrt im IrOiM h m wpi*i rf «« 4,000* bofffer ftjr (a)(8) waters s5«:e " 

(Bitter the dirt nJe te(pi8®e as w«*S n(* be omsdered ■ ■■ 

fts wrtwi mm IsOje arth Brandi of Tteo Rivas, whidi 
thewettamlifeliliBiitestRBdAiesttehes. iBlsovranttonotea 
thfiai#i«*MHii*teei»»areBWVrortsf<teiSfeiine^^ X 

*eiw p«jlai I tad atort tWs one, and aS 1^ yoir oJhew^XB 
asmi^ by ttrt bout*teiy you are Oie 

esait^te fci prtcrfw lli*ates why ttrt is not ah«i^ ■ 
SiffiMN,»rt»iBteR*iWfest Towteetethe WJC;*' 

CaKiMaP) whidi Is notpresenttn the ii ’ 
the wedands on tt® trap dr*i aRs^srs to bej|l 
mfe to tf® wed from the stt^ tnafdig tfi^ 
rreattecftsJ swie maps tJRildlng the Hi 
wwt tD discus. ThanlciftMj! !wi 

Best wishes, .JlCS 

Stooey ^<2r ^ 

HQtBACE Regulatory ProgitoJlana^ 

44tGSa««HW ,\J ./SJ 

VyadUns^KrMSl&iite ^ .X'w 

— Original refsage — 

From: Stokely, Pctet f ma!lto:Stoketv.Peter<Seoa.QQv1 
Stmt Wednesday, AjxS 15, 2015 12:12 PM 
To: Kaiser, Russel! 

Cc Jensen, Stacey M HQG2 
Subject; [EXTFRNALj Ktorofce Cemetery HOC 12 



such they shotAl 
be ealtiW 
norest ttWary to 
8 miles away fhsm 
WBriobconwwr 

bowtey? 'This HM 
li &&m. ^o§!^ aws, 

■ *8*1 to toe n«rad 

'h® ftowSr^ whkh Is 2S 
indudsdhteHUC-12. 

I) water, let me lcr»w f you 


Attached te anetner map, this coe Is a dttohed area In «N witti relatively spare NHO mapped drains, 
most of the maRied drainage appear to be roadside tWies {*d rwt try to figure out toeir flow «■ 
whether they may have fc«i Wbsi also there may be additionai unmapped ditclms near the site. 


Peter a*ely 

CPA Office (# Dw« entownat 
1200 tetsylwria Ave, iW 
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Stdcey for the purposes of this excrdse 1 ariected HWI 12's becaur^i they ate manageable data sets 
3 ^ iSusjatc the cortcepts of adjaaBjicy tfwt woukf to the site whether I used HUC U or 
SPOrs. t did not look for SPOE’s to TNW (I wwit(Wt IdKW wh^ is the jm a marty casta anyway; 
because that tonstot Is for a SN analysis trtd the date sete woite have beat too big and there woulc 
been too much editng to <Jo. And as I s^ the smaller HIX 12 ii'ustraiG the adjacency concepts. 

I ix^axi that die HUC 12 for the Mfi site (KJortSte C^rielErY) was odd, in some cases the <S^ and 
the HUC boundary piwaSeied, so I agree In some areas of the country the SPOE to 

dsireate amirstciv. As for the roadside ditches at KtaicSte Cemetery, I so EPA and 

Caps staff can te!) fote that the buffer doestft apply, I SUess I didn't know »^>3y the po&cy was 
on that one anyway, btA I will reseid with the buffers POToved. 

Glw me ttw I had to turn these aroumJ \teTf quIckV 

liniWots we hare itosed, me maps shoiAd be iresentea “*• 

gP' 

WBam Jefferson Olnton Federal Mding Sot«tO*C Sot^ 

M«n Code 2243A 


0>A <»tae rf Cte1 Ertfotener* 
i2a> Pw^lwte Ave, NW 
WasNngton, DC 20160 
Ro«n 4110 


Man Code 2243A 
202-K4-1841 

CONFIDENTIAL- Thistransnteslon 
otherwtee privileged material. Do, 
was salt to yew 6i mtr yw^* 
(fete hard copy aitolts. 


— Ofigina 

Ftm: Jwsav 

%»*Ttepiay, 

To: SteWy. 

Subject- RE: 







laMmey-cBenbattorneyworicpfoductor 
IwUtappriHirtate review. IT tWs iiKssage 
ymjT ronfUtET toi*i*)g as media toige 


ifetiaca.affnv.iain 


(UNCLASSIFIED) 


OasriHeaiai; UNtaASIBED 

mrntximE 


P&s, 

Did w aet my retSy enai ^«dBy re|^t#iig the MN tOondike stte? I^s^« bounce teiceftpi so Tm 
cheeWng to make sure. R fe attotfied tte agato via PDF. Thanksl 

Mwlshes, 

^cey 
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EXAMPIE«8 



nierefore, und 

Ttiis may have: 
bank. 


JurisdicUonai wetlands wouW be non-Jurisd!ctei»!, 
ind vaBdity of the existing compensatory rnWgatton 


In reviewing the maia prtMded by EPA, they provided a version of the map with two different buffers; 
or« buffer awond only mapped streams and one bfrffer around both the streams and dtefies. It can 

be seetr t hat If the ditches are exdudeA which they would be under the draft firal ruit, then the »ibject 
wBtlartds ite outside the d.W tflstehce, as does much of the HUG 12. The extensive area of wetlands In 
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EXAMPLESS 

Adjacent Wetlands. Wine River. M N 


46.4231S21’N, -95.0656S9*W 


See ma p entitled, "County Ditch No. 3-Leaf River, MN HUC 12,* 

Wetlands currently Jurisdictional as adjacent to Wing River; perennial relatively permanent waters, with 
the characteristics to meet the definition of tributary under the draft final rule. Tributary to Leaf River. 

Subject wetlands are approximately 16 acres in siae. Note that there are several other wetlands of etjual 
or greater site beyond the subject wetlands in the area. 

Associated with RGP action (MVP-2013-W26 and MVP-2013'997). 


These wetlands are approximately 5,000' from the OHWM of Winfj^wi 


or 


Under the draft final rule, the-se wetlands would not be con: 
from the OHWM of Wing River, ,o' 

Under the draft final rule, these wetlands would noj on^' 
nexus determ irtation as they are beyond <t,000’^j^ the 

Therefore, under the draft final rule thesi 

Note that the wetlands present thaLl^^on#^ 




they are beyond 1,500' 



'undee^se-specffic significant 



fction^^?! 


ofiW^^iver. 


lands would be non-Jurisdictional. 
is^btiands would also be non-Jurisdictional. 

The acreage totals approximate^ <^cres ^>S^ 

In reviewing the maps pro\^^ by evkjwm^at changes need to occur in order to make the 

map an accurate deplcti^of pot^flsnuris^rtjl^ jnder the draft final rule. EPA has not drawn the 
single point of entiya^rstod(^iid3r?4^Ss chosen to simpHfy the data by only depicting the HUC 
12. The map fwrwr als^dudes reK/segmenu of streams which should be removed with no 
4,000’ buffeN^nd them. In addition, EPA stated that they only 'cleaned" or edited the NHO layer 
data around the ID example site locatton as opposed to throughout the HUC 12, which gives a false 
sense of impression that almost the entire HUC 12 would be included within the 4,000’ buffer. 
However, much of the buffers in the unedited portion of the HUC 12 are surrounding non-jurlsdlcttonal 
ditch features under the draft final rule. Therefore, a much larger portion of the HUC 12 would not be 
included in the 4,000' buffer if corn y and accurately drawn. 
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County Ditch No,3*Leaf River, MN HUC 12 
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EXAMPLE #10 

Headwater Adjacent Wtetiand;. English Creek. R 

2a.018817*N, -82.053704’W 

See map entitled, "English Creek, FL HUC 12." 

Headwater wetlands currently Jurisdictional as adjacent to English Creek; perennial relatively permanent 
water, with the characteristics to meet the definition of tributary under the draft final rule. 


Subject wetlands total approximately 50 acres in size. 
Associated with an NWP action jSAi'2011-621), 


<<?■ 

These wetlands range from approximately 4,SOO'-10,000' from the OHjjfflfcot English Crest. 

Under the draft final rule, these wetlands would not be conside lyd^l^c they are beyond 1,S00‘ 

from the OHWM of English Creek. 


y Under the draftfinal rule, these wetlands would not 
nexus determination as they are ' ' ' ' ' 


Siaader^iSwSr a case-specific significant 


feek. 


Therefore, under the draft final rule t 


! would be non-jurisdiciional. 


beyond 4,(XX>' fronaKJrOHWMsJtnglist^Sfee 

ule these cu^eMSf juri^tltfhaf wj^^s woul 

Note that the wetlands present that are l(^nd JiAi^ert^^Ms would also be non-jurisdictional, 
The additional acreage totals over 

In reviewing the maps providgi^^A, it i(^den<^^everal changes need to occur in order to 
accurately depict the jurisd^iyal santA^ the y^^Tids, EPA concludes that the location of the JD site 
is the “only part of the v^rshed wliN! the^Q^ in the 4,000 foot buffer.' However, EPA then 


admits that they did ^^r sdrt^SfmD data layer anywhere else in the HUC 12. Much of 

the area whercJIf^lroO' btS^rs are drWfi on the map surround roadside ditches which would be 
excluded untfhQJte draft final rule. Most of the eastern portion of the HUC 12 should not have the 
buffer shading, in addition, EPA again depicts the HUC 12 for simpliflcation purposes as the "watershed" 
as opposed to the single point of entry watershed that is used in the draft final rule. 
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Ftwn! s»sy*jas* 

T« Sastiiisdl 

cc! ■ ijaca.a.tsffl 

Sufe|sa; Ft 

Ifendsy, Apfil %X 2SiS 4;S3 j43 


Atath<:- .i a WOUS araiysS of Fng^t^ Oeek HUC 12 in a. A couple cf m reis to roia, first mere was 
ony partHl 3!S floodpla u mapprtig avatlAte ftwn REWA, SKOfKlSy, as with most of tfiese analyss, the 
rJH0 data "mis fi. exdrared dosdy and dasBwd upSo juristllctlona! Wttutaries ard^ditrfir s 

rema'n {a laK'ncxt:, and m^irecte proceffi). ‘IdBiSOOW'deaiing rf the NHD data tear tre JD ssto, but 
eke r doh>teiJ wcor-nected drairag® and sihI ditdhes near me st 2 to t;c consertat've. 
f'liMesbnciV, fhe trsaSrip ra^ matdws vte was fsperted tsy She Oirps in that 3D ate is further 
b«jr. 431 : 0 ” feet fum an CHWM. It Is also tntstesBr^ to note the JO ste is the o part of the , 
A.Tte'^-.A', wnere ftere is gap in the 4000 foot bufSfer (but I didn’t dean tip the an^ywhep; 


I should be able to comptete a txup'e mere tofrterrow (this one took'^^’SwA teo hours ona^ 1 
received the coortiratffi) 

0° 


Peter Stetely 

EPA Office of avil Enftwojmant 
1200 Pennsylvania Ave, MW 
Washington, DC 20460' 

Room 4U0 

William Jefferson Qtnton Ft 
M8rCode2243A 
202*S«-ia4t 




fireuiMLn 




a Cr.(^ 


,<r 

6th) 


CONFIDENTIAL; This transmission may contain deliberative, attwney-cient, attorney work product or 
rthery. jg pri-v««ged mdterlai. Do not fftteaseuiyier FOIA without appropriate review, If this mesge 
wa^ sent te you in error you are Instructed to deiele ft from ycur computer Including all media storage 
dovii es atiri hara copy cxrtputs. 
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EX^PLEWl 

Adiacefit Mtettands. Woweli Creek. FI 


30.2S194’N, -Sl.g7274’W 

See map entitfed. "Yailow Creijk, PI HUC 12* 

Wetlands eurrentiy jufisdctiow! as adjacent Bs Rowell Cmek; persnoial retaiiwily permanent water, 
with the Aafscterstics ta nw-rt the definitioB of tfibutaiv uisdef the drsit final rate itowrt Creek Is a 
tributary to Yelow Greek. 


ITf 

b 


Subject wettoods are appnatma^ ISO awes in site. Note that 8»e« »« wetlands of 
equal or greater $l» beyoi^ the saubjett wetlands in the area, 

Associated with sn NWP action (SAJ-20I4-2(B4), y^0 

These wetbnds are apprmdmstety 5,0015' from the OHWM of 

These wettareis currently haw a confined surbce conneo(ij«3^ ftca^Hykeek via an ejJtemeial won- 
relatiwlypermanerrt water non-jurisdlcttooaf ditch, v 

isttey are beyond 1300* 


Under the draft fin*! rule, these wetlands wouW^ 
from the OHWM of Rowel! Oeek. 

Under the draft final rule, these wetlan^^W '•‘hder a case-specific significant 

nexus determination as they are Mms of fioweM Creek. 

Therefore, under the draft wetlands would be non-Jurlsdictionat. 

Note that the wetlands TNtVaJbeyifodWsiAject wedands would aUo be non-jurlsdIdtonaS. 

The additional acrea^t^Q^^^^CO 

^ the draft fin^^^rovWM^r the us^f eonfinad turf^ flow connt^ws ft> be wed In a ea$e-'l 
spedfic slgnM«t nexus dttermSiatton, these weftnds iriay le'fcund toW,|«rlsdictlBn*l. 


In reviewing the maps provided by ERA, it is evident that changes need to occur in order to make fte 
map an accurate depicUon of potentlaf Jurisdiction uitder the draft final rule. EPA has not drawri the 
single point of entry watershed boundary but has chosen to simplify the data by only depicting the HUC 
12. The map NHD layer aiso Includes refict sepaents of streams which should be rentoved with rw 
AiCOtf buffer areund them, to addition. EPAortfy “cleaned” or edited the WHO layer data around ths JD 
example site location as opposed to throughout the HUG 12, which gives a false sense of impressfcn that 
almost the entire HUC12 would be Included within the 4,(W buffer However, there are buffers In the 
unedited portion of the HUC 12 thatare SKrrouttdlng non-jurisdictitsna! ditch features under the draft 
final rale. Therefore, a larger porticn of the HUC 12 wordd not be includerf to the o.-OCty buffer if 


correctly and accurately drawn. 
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EXAMPLE #12 


41.271053'N, -83.949Q4*W 


See map entitled, *B% Oeeli, OH HUC 12’ Abo, see historic maps of the area depicting the exbtit^ 
ditch netwoilc dating hack to 19®. 


Wetlands turrentiy jurisdkttoMl as ad^nt to Big Creek; perennial retalbely permanent water, with 
ttw cfaracteristics to meet the cJefinitlon of tributary under the draft fina! rule. 


Subject wetiarrds are approxintaiely 2.5 acres in site. 
Associated with an N W action {LRB-2007-6Sa). 

These wetlands are atgrrosamately 30,000' from the OHWM of 


These wetlands currendy have a confined surface connection 


relativelY permanetrt water non-liSlsdictiMial roadside dS 



ephemeral non- 
tfiey are be^raJ l.SOCT 


Ureier dte drab final rule, these wetlands would not 
from the OHWM of Big Creek. 

Urtder the draft final rule, these wetlands xvwtinot 
nexus determination as they are beyor^i^Q' 

therefore, under the draftfinal ru^l^ wetlands would be non-Jurlsdtetional. 

If the draft final rule provi flow eonnettions to be used in a case- 

specific significant nexto^^RnlnatjlgiJlh|§ji|^ may be found to be jurisdicttonal. 


ier a case-specific significant 
Big Creek, 


Note that these poc^&f adjjKw'fi ditches are common throughout Ohio, and In (articular 

Intheagricultulw^as. WlOTut the uw^the confined su rface flow conrwcttons In a significant 
nexus detem^S^wn, many of these wetlands would not be Jurisdictiofal underthe #ift final rule. 


In reviewing the maps provided by EPA, it Is evident that changes need to oaurin order to make the 
map an aojjraie deptetion of potential Jurisdiction under the draft final rule. EPA tes iwt diawrr the 
sir«fe point of entry waterrfied boundary but has chosen to simpfify the data by only depictli* the HUC 
12. In addition, EPA did not ^dean' or edit the NHD layer data throughout the HOC 12, Which ^es a 
false sense of Iritoresston that tfw eiftlre HOC 12 wouM be included wfiblnthe 4j00ff buffer. However, 
much of the buffers In the unedited portion of the HtH<22 are surroundlirg nomjurlsdlctksnal ditch 
features under the draft final rule. Therefore, the bottom 2/3 of the HUC 12 vmuld not be Included in 
the AjCW buffer if correctly atrd accurately drawn. EPA points out tlwt they telleve some of the 
ditches may be relocated tributaries and so would remain Jurisdictional, However, in searching through 
aertal maps and USCS t(^ maps dati ng back to 1309 the area Is depicted as currently exists, with a vast 
ditch network. It is dear at some point the tributary to the north, Creek, was likely ditched into 
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Stg^. 

Tqj 


Cci 

te' ~ taaaai 

Siibled: 

digOfCi^ CWHiC t2 

Datsi 

murtday, 1$, 201S 11:41:33 m 


In this case the HUC 12 may be ttie SPOE (in most other maps, the HUC 12 was not the SPoe and was 
used only to represent adjacency measures). 


Ai» on this one, ft awears to me thS some of the ditches/canals could be relocated tribuiartas and 
would remain JurMctlon, addftlonal analysis is required. And again, addftional sujface mates 
connetfons are likely present. 


Peter Stolsely 

Office of Ovii Enforcement 
tZOO Pennsylvania Ave, NW 
Washington, DC2M60 
Room 4110 
Witt'am Jefferson Qinton Federal Bu»i 
Mail Code 2243A 
202-564-1841 


Wonal su^o 

</ 


O' 


xO 


CONHDENm; This 
otherwise privilege 
was sent to ¥ou_ 
devices andl ' 
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ipmIssiQB iTSjrcorteQpfcerattve, attomey-dient, attorney worX product or 
'rial. B«ot releAlQifalr FOIA without apprc^riate review. If this message 
delete It from your computer including all media borage 

outpSts. 
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aasslflcatlon: WKUSSIFIED 
Caveats: IK)NE 


Thank you, Pete. I think this one Illustrates anotl\ep good point. In searching thro<#i the 
records, the oldest issagery I have found of the area Is an old USGS ttgto aap dating to IS® 
which depicts the area as It exists today with the ditch network (see attached) area arwmd 
fteClure for the tributaries that branch to beeone the network of ditches). It Is clear that 
at SOM point the tributaries to the north, filg Creek and Its trih^^. were soft ilktly 
ditched Into roadside ditches. But which of those many ditches he considered the 
"excavated* or "constructed in* tributary? There are nany «oHlgG)tdtes than or two 
tributaries. If the record does not exist dating back to tMwlnt of when these itches 
were constructed, to whcui does the bunien fall? The land w a e jr the Corps/IPA? It is also 
interesting to note that the direction of flow changes tijaijptches even witMn a short 

distance as they are greatly nantpolated. So what iNH|MV%i^ca£ale? This is • canon 
occurrence and challenge that our districts and with the roadside ditches, 

Thant youl Vy V-r 

CS Z"®* iCi 

Best wishes, VO '^Nk 

Stacey ^ 

■IBACE Regulatory Program Manager 


Best wishes, 
Stacey 


■IBACE Regulatory Program Manager 
1 G Street Mf 


i G Street NU 
Washington, DC ze3l4-iao9 
Ptone (202) 761-58S6 




Original Message-- 
froa: Stokely, Peter [« 
Sent: Thursday, AprllA 
TO! Kaiser, RussellO^ 
Cc! lensen, StacIspiMKJB; 
subject! [EXTERNALJ Big ( 


P.QO..C# . 


Creek, OH HUC 12 


In this case the HUC 12 nay be the SPOE (in host other aaps, the HUC 12 was not the SPOE and 
was used only to represent adjscthty aeasures). 


Also on this one. It appears to me that sane of the ditches/canals could be relocated . 
tributaries and would resBln Jurisdiction, additional analysis Is re<iulred, tod again, 
additional surface water connections are likely present. 


peter stokely 

Ji Office of Civil Enforceraent 

1 
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EXAMPLE #13 

Adjacent Wetlands. Chicicasawhatchee Creek, GA 

31.345246’N, -84.'S4€706*W 

Sea map entitled, “Wolf Pond-Chickssawhatchee Creek, GA HlIC 12.” 

Wetlands currently jurisdictiotwl as adjacent to unnamed tributaries to Chickasawhatchee Creek; 
perennial fsiatSvely permanent water, witb the characteristics to meet the defsnltiort of tributary under 
the draft final rule. 

Subject wetlands are apfroximateiy 40 acres in site. Note that there are se^^^otter wetlands of equal 
or greater site beyond the subject wetlands in the area. 

Associated with an unauthorized activity and an NWP action {SA^ 

The.se wetlands are approidmately 10,000' from the OHWM ol^C^Mj^ aiSe Creefc. 

b^^sJ^ere^Jaij^nt as they are beyorKi ^SOy 

Under the draft final rule, these wetlands woutt^^ a a 

news determination as they are beyond 

Therefore, under the draft final rule tt^^jira^^J^s^^iVtlands would be non-jurisdicttonal. 

the wetlands present b^^tf the ct wetlands would also be non-jurisdictional. 

acreage 

In reviewing the maps BjfwISM by^^ it iy d^&hat the majority of the HUC 12 lies beyond t 
distance. 


Under the draft final rule, tt>e$e wetlands would not 
from the OHWM of Chickasawhatchee Creek. 


case-specific significant 
Ickasawhatchee Creek. 


Note that 
The additional 


i the 4,000' 
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ftTSrai atefcjfia 

tc; 

CC! ! 

stisixtt .SiatisawhaJdw Creeit, GA 

Case TuesdWiAprtH 2015 ■(: 10:30 PM 


T?iis ara In GA has very Hate fM3 mapped dfainage, hence B» site is outSde ali the adjacency 
measufffl basa! on NHO. I tot know howe\«r if ftere are unm^ped dttches and smdf Wartarfes 
th^ may Ink the site to Chictasawtialctiee Creek. 


There are two more sites,. I sho«id be aWe to get to those tomorrow. 

t<y 


Pete 


Peter SKkely 

EPA Office of Ovii Enforcement 
1200 Pennsylvania Ave, NW 
Washington, DC 20460 
Room 4110 


O'" O' 

^ vC?’ \® 

cal 




^ 

Witliam Jefferson Ointoo FedwaJ^ldiog j 
Kail Code 2243A O 
2Q2-S64-1841 O' 

GONFffiEfilwj This transmission may contain dehbeiaOve, attwney-client, attorney work product cr 
otherwise pri<4!e^ material, Do not release under POIA without appropriate review. If this m«88e 
was «nt te you in error you are Instructed to delete it from your computer including aB media ^iraga 
devices and hard aspy output. 
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EXAMPLE 014 


Arfiacent Wetlands. California Creek. WA 

48.929721"N, -122.635156*W 


See map entitled, “Dakota Creek HUC 12.” 


Wetlands currently Jurisdictional as adjacent to Californa Creek; perennial relatively permanent water, 
with the characteristics to meet the definitfon of tributary under the draft final rule. 


Subject wetlands are approximately 18 acres in site. Note that there are several other wetlands of equal 
or greater siie beyond the subject wettsnds in the area, j<CV 

Associated with an NWP action (NWS--2007-344). feO' 

These wetlands are approximately C.GOO' from the OHWM of Calif^t^reek. 

These wetlands currently have a confined surface connectioi I via an ephemeral non- 

relatively permanent water rson-jurisdictional ditch. & Cr 

Under the draft finai rule, these wetlands would nol^ons]dp*f&d|acai^s they are beyond l.SOT 


Id no|^^otrsid0*]Md|a 




from the OHWM of Catifomia Creek, 

Under the draft final rule, these wetlands not j»^sldei;«$?der a case-specific significant 
nexus determination as they are beyort®X^O’ *r4(&we QHW^tof California Creek, 

juri^tionai wetlands would be non-jurfsdictionat. 


Therefore, under the draft final 

If the draft final rule provid^^r th* 
specific significant nexua 


'surface flow connections to be used in a case- 
ands may be found to be jurisdictional. 


'to X 

Note that the wetjA^ preira that arS^^nd the subject wetlands would also be ron-jurisdictlonal, 
TV. vO.. iotaij\er JOO aaes. 


The additioni 


i^l^i^gel 


In reviewing the maps provided by EPA, It is clear that v2 is the more accurate map regarding 
Jurisdictional status under the draft final rule. The map vl assumes the ditches are jurisdictional, but the 
ID completed by the distria staled that the ditches connected to the subject wetlands were non- 
jurfsdictfonal ephemeral Jnon-relatively permanent) ditches. In addition, most of the ditches 
surrounding the fD site are Intermittent roadside ditches which would also be excluded. Therefore, vl 
should be disregarded and vl should be viewed*! the more accurate portrayal HoweUer, there art still 
issues which must be amerrded In a new version to accurately depict the status of jurisdiction, The map 
NHD layer also Includes relict segments of streams which should be removed with no 4,®Xf buffer 
around them. In addition, EPA only "cleaned" credited the NHD layer data around the JD example site 
location as opposed to throughout the HUC 12, which gives a false sense of impression that almost the 
entire HUC 12 would be Included within the 4,000' buffer. However, there are buffers In the unedited 
portion of the HUC 12 that are surrounding non-jurisdlctiona! ditch features under the draft fira! rule. 
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Toi 

iafcy.%it.»n 

s 

JaaB1.St3»MHQ02 

aMilsjace 

fJEXmmt} Ckfcota Creefc WA HUC 12 

Dito! 

H^nsday. Apr# 1$, 2015 2:07:49 FN 


For this one I have induded two versions, vl assumes all HNO features are Jurisdictional and v2 
ccJudes ditches/canais ftom the analysis. It can be seen there is a small dec se coverage widi the 
ditete erduded, but the 3D site is covered by bodr analysis. 


Peter Stokely 

EPA Office of avil Enforcfimenr 
12W> Pennsylvarw Ave, NW 
Washington, DC 20460 
Room 4S10 
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raP (v 

Wiliam Jeffetsew Omton Federal Bulld^ig South (WJC 
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Mail Code 2243A 
202-5644841 
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EXAMPLE «15 


AdtoCMt Wftlands. Edmondson Slouiih. MtotoiBBiJRhfRf^MS 
37.290869*N, -89.4a24I4‘W 
See map entitled, 'Edmondson Slough HUC 12.” 

Wetlands currently jurisdictional as adl acentt o Mississippi River, a TNW. 

•I— 

Subject wetlands are approximately 9 acres in sbe. Note that there are several other wetlands of equal 
or greater size beyond the subject wetlands in the area. 


Associated with an NWP action (MVS-2008-782). 

These wetlands are approximately 8,000' from the OHWM of the Missij 

Under the draft Tinal rule, these wetlands would not be considergt^ 
from the OHWM of Mississippi River. 


c<;> 


Under the tfraft final rule, these wetlands would not be 



Note that the wetlands present that are 
The additional acreage totals over 20^ 

■ 5 ^ 


acenl« they are beyond l.SOff 

^tOSerid Mdfi a case-specific signlRcant 
River. 

would be non-jurisdictional. 
’5 would also be non-jurisdlctional. 


In reviewing the maps provided^^2i^A it 

iB^yeaiVlQjdplaip 


The wetlands lie^ 
OHWM of the River 


review site would net be jurisdictional. The 
would be excluded under the draft final rule, 
Mississippi River but beyond 4,000" from the 

and the determination was made on all of \ 


wetlands are adjacent to nc^^J^ ^^ittch 
ler. « 

,^hem In the area. JMI^HO I^Vyer iNjy^ several flow lines which are not actually tributaries and } 
do not connetfuhClne River. There are manysurface features In the area which NHD has a difficult lime 
distinguishing^PA also indicated the challenges in drawing the map for this location, such as having to 
estimate an OHWM as the NHD map data drew the OHWM line down the middle of the River. These are 
typical challenges that our field staff will routinely encounter if they ha :o Imptoment the draft final 
rule language. 

^ This scenario often occurs in the floodplains of major river systems, such as the Ohio River, Mississippi 
River, Missouri River, etc. Such large river systems have very wide floodplains, and the adjacent 
wetlands are often located behind natural levees that form in the floodplain which can be far beyond 
^,000’ from the OHWM of the major river to which the wetlands are adjacent. 

( Overall, ~ 3.4% of waters are wetlands adjacent to TNWs (based on OR** iajp), both abutting and non- 
abutting. Such adjacent wetlands currently jurisi tional are at risk of being non-jurisdictionat under the 
aft final rule. 
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Jensen, Stacey M HQ02 
Thursday. Aprii 16. 2015 10:46 AM 
'Kaiser, Russeif; Stokety, Peter 
RE: Last One (UNCLASSIFIED) 


Classification: LfNCLASSIFIED 
Caveats: NONE 


Here is one of our adjacent wetland determinations in the 100-year floodplain of the 
Mississippi River but beyond 4|0^* from the nearest TNW# The determination was made on all 
the wetlands located in the surrounding area of the lat/long coortfinajjes. Note that NHD 
includes several flow lines of "tributaries" in the area that do ly^cbnnsct to the 
Mississippi but whose indicators disperse prior to the ’■trlbutarj^i^aching the Mississippi. 
There are many surface features in the area that nay demonstraM^jrartial characteristics of a 
tributary but do not consistently present the indicators not directly, or indirectly, 

contribute flow to the Mississippi bat rather turn Into ^nd/or end in wetlands. 

These wetlands were determined to be adjacent to the Mls^^sipp'^ttver. 

Lat/long: 37.290869, -89.482414. 

Since these wetlands are also located In an «®|h ts very common along 

these major river systems like the MississipuX^vei^-^W^heA^wtlands cannot be considered 
adjacent to the Mississippi under the dra^ ^ >al regarding the fanning 

activities, would they then be constder^>J^der ^ifOo, since these wetlands are 

/ond 4,000’ from the TNW these wou^d/lXlonA^ juigSitctlonal under the draft final 
le. Or are wetlands that cannot under the draft final rule 

evaluated under significant nexus dij^afrce? That part is unclear In the draft 

final rule language and this exM®? al^^lustfiX® the consequences of that decision. 

Thank youl 


Best wishes, 
Stacey 


. 0 . 0 °: 


ts very com-mon along 
SS^heAJwtlands cannot be considered 
J^anglfUe regarding the fanning 
:? iinio, since these wetlands are 
iiwIUxtlonal under the draft final 
JS under the draft final rule 
fCe? That part is unclear In the draft 
the consequences of that decision. 




HQUSACE Regulatar^Jpagram Haffbger 
441 G Street NW 
Washington, DC 20314-1000 
Phone ( 202 ) 761-5856 


Original Message 

rroRi: Kaiser, Russell f mallta;K jiiser«RussellfSepa>gov1 
Sent: Thursday, April 16, AM 

To: Jensen, Stacey M HQ02; Stokely, Peter 
Subject: [EXTERNAL] FE: Last One (UNCLASSIFIED) 

I can't remember but are we doing one to look at broad floodplains such as those along the 
Missouri River. If not, that might be a good one - thoughts? 


Russell L. Kaiser 

lef, Wetlands & Aquatic Resources Regulatory Branch 
01 Constitution Ave., N.W. 

Room 7217M West fildg. 

i 
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Fr«m: 


To: 


Cc: 

laftjwk.SaiiawfiltCpS 

Siibicct 

[EiCIEm] EdniO^ Sbu^ 

DsOb: 

Thuralay, Hx* 16. 2015 6:20:3J PH 


This was complicated to make, I digitized the flood zone from viewing a FEMA map (not dfgfla! GIS 
data), I had to ueate an OMWM along the Mississippi because NHD drew the blueline right tiown the 
middle. The OHWM Is only a guess on my part. There were many "streams" , pobably with OHWM's, 
and dilihes in the fooc^n/ftood zone. I wasnt sure which streams with OHWM's cm the floodplah to 
buffer w»i the 15(W measure, so I buffered all the NHD "sueamfriver designations and my own rtver 
OHWM estimate. K wotSd take adtSbonal effort to map all the "streams" to determine which ones don't 
connect to the TTiW. I didnt buffer the NHD canal/ditohes. 




Here is the write up from Stacey that describes the in the field corr^rteahiJQlffe site, which is Iwm out 
by tte complexity and difficJty of making the map. 

Here is one of our adjacent wetland determinabons in the JO^^r rf the Mississippi River 

but beyond 4,000' from the nearest TNW. The detetoinafcJVas all the wetl»ids tacated in 

the surrounding area of the lat/long coordInAes. NotaJhaWnD loAfles ot . 

"tributaries" in the area that do net connect to the Mj*^pplhtA3*ose IfHwpbrs disperse fxior to the 
"tributary" reaching the Mississippi. There are maffl^rfacereuSfe lo^phrea that may demonstrate 
paitiai characterisScs of a irtotitarv but do not ccl«)i«nt!y ptbsatt th^CT^ators and do not ditecOy, or 
indirectly, contribute flow to the MlssissIppl^^atTW tunptWo she^MSW and/or end in wetlands. 
These wetlands were determined to be adg® ° I 


Stoce these wetlands are also li 
river systems like the Misslsd|if*lver, 
Mississippi under the Aaft^gf rule, 
considered under (a)(8]^|f so, slrjcs 
longer be jurisdii 
under the draft 
In the draft fii 



Mturqk^i*?, which Is very common along these major 
be considered adjacent to the 
. the terming acOvIlies, would they then t« 
are beyond 4,000' from the TNW these would no 
_ are webands that cannot be considered adjacent 
^ leant nexus regardless of distance? That part is unclear 

^ this\(pteple also illustrates the consequences of teat decision. 


tefi^ft fii 
^ unger 9i^ 


I will not be able to make any more maps unbl next week, I have dentist appointment in tee AM then I 
am heading to a college wientabon sesskjn w#h my step son In tee afterroon. 


Peter Stokely 

EPA Office of Qvii Enforcement 
1200 Pertosylvania Ave, NW 
Washington, DC 20460 
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CW A “Waters of the U.S.” Implementation Concerns 

hqusace 

24 April 

Overarching Coocemai: 


1. Rule te<t contains non-equivalent requirements for sigrtificant nexus d etc mti nations 

2. Arbitrary limits for case-specific significant nexus determinations not rooted in science 

3. Arbitrary limits within definition of “neighboring” not rooted in science and beyond 
reasonable reach of defining adjacency by rule 


use, nor does it accurately 


4-. Lack of definitions for multitude of terms used w'ithin rule text W^similarly situated, “a 
water", prairie pothoie, western vernal pool, Delmarva & Caroiigimy, pocosin, Texas 
coastal prairie wetland, ditch, roadside ditch, etc.) feO 

5 . Grandfathering provisions lacking granularity and clakj^ . 

6. Preamble does not reflect Corps technical exjjerfl^^ aa^sGberCs 
reflect the Corps understanding of the substanti^^^lic < 

.Need implementation clariftcaM^n whgjjgjw'atetbMj meets more than one category 
which category to use in ihf does/jm go down the list in order (TNW, 

then interstate waters, the^|jMWriaIv«s, the first category that applies? With 

exclusions applied firstJ^Jtill. 4^ 

(aX ! ) - Traditional l^able^StersI 

^|ed whether there is an "upper limit" to the 


Sneciftes; 


,ents 


o Districts be 
TN'W.^Jttso, 

defiatWIion 

o\£3fetricts currently dolKot have a list of TNWs, as they do with the Section 10 
^\water5: 



least several months, .similar to a Section 10 


• Ehawing single point of entry (SPOE) watersheds to the TNW may be a 
challenge without such lists and limits identified. 

• Need Implementation clarifications on bow to identify and make 
determinations for TNW designation. Rapanos guidance included an 
Appendix for TNWs. 


• (a)(5; rributaries 

c Need a definition or further discussion on "bed and banks” to implement in the 
field and identify- a tributary. Some areas, especially in the arid west, may have 
very wide tributaries with shallow “banks" or very gradually sloped ‘‘banks,’' " ) 
these still constitute "bed and banks" as to the intent in the rule? The preamble 


only discusses that the slope may vary. Needs further clarification to implement. 
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The specific indicators used in the OH'A'M manual and the term "active channel” 
need to be related back to the OHWM definition in the rule. 

Need implementation clarification and/or definitions to distinguish between 
excluded erosional features and ephemeral tributaries. 

WTiai constitutes a "break" in a tributary? Is there need to distinguish a tributary 
upstream of a break but not downstream of a break? The Corps OHWM manuals 
state that you need to find the tributary both up and downstream of the break. 
How does a regulator or the public know if the two sections ot'a tributary are part 
of the same tributary when there is a break separating sections? How does a 
regulator or the public know they are connected? How far can a break go; any 
distance iimilalion? Ephemeral tributaries out west may hit an alluvial plain and 
fan out; are these considered "breaks" or do these result isolation of the 
slream.s? 


(aX6) - All waters, including wetlands, ponds, lakes, oxh 
water features, adjacent to a water identified in subparagj 


Sinpoundments, and simUai 
\a)(])t' iugh (5) of this 


3 Need a definition of "w ater." It may be haid twistagyish what constitutes a 
non-wetland adjacent water without a defijJSmn ofiiw5»r," A low depressional 
area on a farm field that ponds wateBi«£©a rai/St»Kn for ten days; would that be 
considered a non-wetland adjacent vVaiR? Received many comments 

on this topic. Should there be a i^iiremojBb wei parameters, hydrology, 
permanence of water, duratiacj^ “dylmSnon Am^al" for non-wetland waters? 

0 New definition of adJaceMybKludtt^Jrovi^j^at waters subject to 

established normal farsrfMfsilvigjwe, an^i^Khing activities are not adjacent. 

■ This could Mjwn iaiA^ridsa^^reases for those districts in 

agricultura£«as as^^pISnds sfl^eci to such activities which are currently 
adjacei|flw rule pAjli novAfluire a case-specific significant nexus 
exx£^a. wetland abutting a perennial tributary 
vl^i^ w’i^iJ^ct ttMSSing activities currently would be considered 
^ijacenl witoouwa^j^nal analysis, however, such wetland under the 
ruler^ijfcftot be adjacent and instead would require a case- 
sffoflc sigiflC^t nexus determination. 

• Spwific state example; Minnesota has 10.6 million acres of wetlands; 

> 'SO'-'o of Minnesota's 54 million acres are farmland and an additional --7yo 

are forested wetland of which a large portion is managed in silviculture. 
The proposed definition may exclude a large amount of those 10.6 million 
acres of wetlands as adjacent, and would instead require a case-specific 
significant nexus determination. 

0 Neighboring: 

• The indirect reference to the FEMA floor' 'e' canlead to challenges in 
the field. Is the ■’list" of floodplains to use in the preamble considered a 
"hard preference” or a "soft preference” list? In any order? Landowners 
may want a different version to be used; need implementation clarification 
on which floodplain and which order to use in adjacency determinations. 


non-wetland adjacent water without a 
area on a farm field that ponds wateM 
considered a non-wetland adjacem tVj 
on this topic. ShouJd there be a i^iii 
permanence of water, duratiacj^ ”d 
New definition of adjaccMy^Hludei 
established normal fanri^silviawK 
■ This could iai^i^rii 

agricultutX^" asM^nds ' 




juijacenlwMfouwaMmnat a; 
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• FEMA redraws their floodplains often; which version do we use? Levee 
Improvenfcnt Districts apply for floodplain modifications frequently; 
almost monthly in some districts. 

■ Other options tor the 100-year floodplain do not match the FEMA 

floodplain; they serse different purposes. The KRCS soil maps suggested 
for use do not match the risk assessment that is used by FEMA HEC- 
RAS is based on hydrology not flood risk. 

• Can vertical and elevation changes he used in determining distance? 
Deeply incised tributaries with waters on a bluff; would these be 
considered adjacent? 

• How is the distance measured? Remotely via aerial photography? Can't 
do the distance measurement in the field as it would take into account the 
elevation profile. Need implementation toois'rejj^ces on how to 
determine distarxe. 

(a)(7) and (a)( 8 ) - Case-Specific Significant Nexus Deterlw^tons 

c How do we identify a prairie pothole, weste ■pool, Texas coastal prairie 

wetland, CarolinaTJcImarva bays, or pocosiira^'Weed delineation manuals for 
these waters or at least a definition of thes«Wters,>®Wtation characteristics, etc. 
o Single point of entry watershed (SPOE)^7ctnU^^ to delineate. There are no 
readily available maps ot tools, Th/j^^use^y EPA (NHD, HUC) do NOT 


delineate SPOE. It needs to be mam 
challenging in the arid west wMn^ry la(^ 
topography. Can introduce Assist 
Need a mapping tool fojAjJncts tt^itline 
determinations. Ho^w^^7SP,Q|»hay 
climate, etc. WouWxA t<j3j^rio4l5w 
SPOE as used in^^eviov^yi. ^ 

Need guidanc^^ bov^^menti&vJmilarl 
need to and w 

similarly ptt!v-id eCr 


My whiskean be especially 
in areas of flat 

^MEs and to potentially use in future 
over time with development, 
reviewed if trying to use the same 


fenji&Ajmilarly situated" waters. How close do they 
need to b/T!^c^i(g^ and which type of fiinctions do they need to 

similarly fWlv-ideQ^ 

Nee^a&iMaiicsitn all of the “similarly situated” waters in a SPOE 

ii^Sr to^J^igi^fiaJlt nexus determination. This may be challenging to do 
l^^teiy. > 

^ • Must identify all waters similarly situated in a SPOE using remote tools, 

aerial photos, NWT maps. This may not be accurate as to the actuai waters 
and of the same type to be used in significant nexus determination. May 
be a source for legal or appeal challenges. 

Distance limit used in (a)(8) may modify state assumed waters in Michigan and 
New Jersey, Applicable Districts vvill need to vvork this out with the states. 

Need guidance on appropriate procedural steps for ' '(7) and ' '(8) waters, as the 
procedures differ between them. 

• In (a)(7) the "similarly situated" waters are already identified then the 
SPOE is identified then the significant nexus determination is completed. 

■ In (a)(8) the SPOE is drawn first, then "similarly situated” waters are 
identified and then the significant nexus determination is completed. 
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• if {a!(6) waters cannot be aggregated with (ajO) or ia)(8) waters when 
doing a sig nexus detennination, it is logical that first all the (a)(6) waters 
in the SPOE must be identified in order to '■subtract" them out, 

• How can these be identified and upon what technical or scientific 
basis can these waters be “ignored" when conducting the sig nexus 
analysis? By wfiat process that is repeatable? 

•0 SignificantMexus- 

• Need specific guidance on significant nexus determination. 

■ Must clarify' that those functions need to be tied to the (aK 1 ) through 
(a)(3) waters. 

• Only one of those functions? Needs to be clear that needs to be more than 
speculative or unsubstantial. 

■ E.xclu.sive list; what if other functions are perfotm^kCannot use in 
significant nexus detennination? 

• Courts ha\e made cleat that qualitative evitl^Q supponing a significant 

nexus determination is all that is requin legal term of significant 

ns.xus is not a scicraitlc one and as su^^Tfeuld^Ot be made into a metric. 

E.xdusions - 

o Do we need to map the excluded watMs^^TLtMHi^^detennination? In the 
determination do we need to'officifQ^exclua^Jose watersfare they part of the 
approved JD? SVe do so with *'is3ktea det^iinatic».currently, but would we 
need to do so for all of these ei^vrcd Fqfc^JSlmple, would we need to 

include in the determination MHimenatimi or Tio^he feature, such as a gully or 
swale? 0 

0 Only approved JD^c»MeuseAXihake»^jhrisdictionai determinations, Thert 
may be an increas&jM^roj^iu re^Ji^if landowners understand that these 
features are exdjfS^for tl^wst tiMc iffmie, especially related to ditches and 
slorraw'ater qajfl^eme*^ahirp^^ 

o May be a^!S!llna;ttf^tir.gj)®Jfietween a ditch and a tributary. Need a 
definitiojilJr :lariV£^ion miSghtch. 

o Wh|J^ roa^^e ditjlt^^ji^ close to the road does it need to be? Does it need 


J0iinatic».currently, but would we 
Fq»«2mple, would we need to 
i or feature, such as a gullv or 

^jurisdictional determinations. There 
r if landowners understand that these 


features are exch^j^for tl^£(st tiMc i?fmie, especially related to ditches and 
slorraw'ater qajfl^eme*^ahirp^^ 

o May be a^!S!llna;ttf^tir.gj)®Jfietween a ditch and a tributary. Need a 
definitiojilJr :lariV£^ion miSghtch. 

o Wh|J,K roadie ditjlt^ji^ close to the road does it need to be? Does it need 
to^l^araftlwthe loaiSk 

y be a CMllenge mSentify a ditch that is a relocated tributary or excavated in 
tributary. How far back in history does a regulator need to go? Ifit can’t be 
determined defmiliveiy, who bears the b'urden of proof? The landowner or the 
agency? Need to provide a set of lools'resources that the field can use to make 
the determination of die history of a ditch. 

o Need to distinguish between perennial, intermittent, and ephemeral flow regimes 
for ditches. 

o Need guidance on what perennial "flow" is; does it mean water is pereimially 
present or that the water is flowing perermially? What about ditches that 
temporarily ’•pond" or •‘pool”? 

o Does the ditch e.xclusion extend to the banks of the ditch or does it extend only to 


; loads 
: mSenti 


the OHWM? What about wetlands that may be adjacent or within the. ditch? Are 
these excluded with die ditches or if they meet the terms of adjacency (to a 
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IribuL for example^ could they could be jurisdicuonal? Need guidance on 
wctiands within and adjacent to excluded ditches. 

o May be challenging to deiennins whether so.nte depression.? were incidental to 
construction or minina in the past. Without the "abandoamenr provision, these 
are excluded in perpecuit>. and it may bo a challenge for the PM to detenr.ine the 
historical use or creation. 

c What if the depressions develop wetland characteristics or there are fringe 
wetlands? Are these included in the *'water-ruied depressions'' or are wetlands 
separate? Could they be considered an adjacent water if they meet the definition 
or are they excluded along with the open water depression ? 

0 “Lawfully constructed" for grassed waterways may be challenging to implement; 
does this mean they need a CVr'A permit or can it be funded by NRCS? Need.? 
clarification. 

o !f vve have a definition of ■‘•water" a puddle may not bamjbssary ir. the excluded 
ii.st ff we do not have a definition of "water” it mfcClroifftcult to distinguish a 
"puddle” from some non-wetland waters. ;d many comments on this. 

Need guidance or, how short of a timeframe ^^must be held for it to be 
considered a non-jurisdictional puddle or aJj^ressh»a feature. No hydric soils” 
Other characteristics? * 

0 Is tiling included in the "drained thr^uffTSubsi^t^e drainage systems”? Need 
guidance and clarification on the^ng; whMfcrms filing arc excluded under 
this exclusion"’ Tiling in the boii^ oF^fi^m p;,^Rfie sides of the channel? 

o May be challenging in deterging wfl^|^r stoAe^ter control features were 
constructed in VoUS inj^igearea^^th lim^C^istorical data and if not 
permitted or pan of aa^^oved0p, 

o Docs the exclusiotuh^lwle ahJQcrtn jjBMnanagement features or do they need 
to be pan of an ai^^-ed UGpcoumv/jtfite plan” Or simply designed to meet the 
requirements t^e C\Vi^vfce th^w^le treatment system e.xclusion? May be 
difificult t/Tfimenge^yppIieUXbs statement that it is constructed for the purpose 
of stormv^wr mstaimerii^^rtchnically all waters/ wetlands may serve that 

put^ < 

Documen^wi v V* 

ifofe. V' 


JD 1 

yNo coordination required between agencies. 


o There are many points in the JD process that wri) require additional 
documentation and could be sources of appeal and legal challenges - 

• For adjacent waters; identifying for the fust time adjacent non-wetland 
waters, identifying floodplain, identifying distance, etc. 

• For case-specific waters: identify-ing SPOE, identifying 'subcategory’ of 
water, identifying sunilarly situated waters. Identifying significant nexus, 
etc. 


Grandfathering - 

o How is the field going to transition into the new rule. from current practice? Many 
considerations regarding existing permits, existing JD.s, JD reque.sts received 
during 6i)-day period between publication arfo effective date, enforcement actions, 
modifications to permits, etc. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D C. 20460 


OCT 1 3 2015 

OFFICE OF 

CONGRESSIONAL AND 
INTERGOVERNMENTAL 
RELATIONS 


The Honorable Jason ChalTetz 
Chainnan 

Committee on Oversight and Govcmmcnl Reform 
U.S, I louse of Representatives 
Washington, D.Ch 205 1 5 

Dear Mr. Chairman; 

T’hank you tor your August 14, 2015, letter and the opportunity to respond to the questions for the record 
from the House Committee or Oversight and Government Reform's hearing on July 29, 2015. entitled 
El’ A Mismanagement Pan II. Please find our responses in the attached document. 

Again, thank you for your letter. If you have further questions, please contact me, or your staff may 
contact Christina J. Moody, in the EPA's Office of Congressional and Intergovernmental Relations, at 
moody, cliri.stinai'ujepa.gov or at (202) 564-0260. 


Siijcerely. 

^OiMAK’ 


f.aura Vaught 
Associate Administrator 




Enclosures 


injef.ie! Mdfess !URL>*(?tip./-^,yw\¥epa gov 

Recycled/Recycfabfe • Pr.-rtred '.vith V^eiabie Ofi Based Inks on 100% Postconsumsf, Process Chiermo Ftee Recy.'ieo Paper 
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Questions for the Record 
Administrator Gina McCarthy 
US Environmental Protection Agency 
”EPA Mismanagement Part 11” 

July 29, 2015 Hearing 


Chairman Jason Chaffetz (UT): 

On April 30, 2015, the Committee held a hearing titled “EPA Mismanagement”, which examined 
cases of serious misconduct carried out by employees at the Environmental Protection Agency 
(EPA). In the case involving Mr. Peter Jutro, an OIG investigation found that Mr. Jutro engaged 
in a pattern of “conduct and exchanges, including some of a sexual nature considered to be 
unwelcome” by sixteen female EPA employees. Despite senior level EPA officials having 
knowledge of this behavior, Mr. Jutro was still given a detail to the EPA Office of Homeland 
Security (OHS). 

1. What steps has the EPA taken to address the management failures that allowed Mr. Jutro to 
be promoted despite his history of sexual harassment? 

Response: Peter Jutro’s conduct was inexcusable, not consistent with the agency’s values, and not at all 
representative of the high standards ofinlegrity dcinonslrated by the vast majority of EPA employees. 

At the lime Jutro was selected for his temporary detail, the selecting officials did not have all the 
infomiation we have now. Senior slalThave since carefully reviewed the investigation report from 
EPA’s Office of Inspector General (OIG) regarding the process of selecting Jutro for the detail; the 
report clearly states that OIG did not substantiate any violation of a duty by HPA officials who selected 
Jutro for the detail. While the OIG interviews revealed a selection process that was reasonable, as an 
improvement to that process, hiring officials within the Office of the Administrator have now been 
directed to always specifically consult with a preferred candidate’s immediate supervisor before final 
selection. 

Two recently uncovered memoranda authored by senior Army Corp staff on April 27, 2015 and 
May 15, 2015 raised serious concerns about various legal and scientific dericicncic.s of the Waters 
of the United States rule, published on June 29, 2015. Examples include that EPA misused Corps 
data In the development of the rule and the rule’s Economic Analysis and Technical Support 
Document created by the EPA contain “numerous inappropriate assumptions with no connection 
to the data provided, misapplied data, analytical dcricicncic.s, and logical inconsistencies.” The 
Corps also assert that the rule contradicts standing legal principles and regulations underlying the 
clean Water Act and is inconsistent with SWANCC and Rapanos, (he two Supreme Court 
decisions the rule was intended to clarify. 

As you acknowledged in your testimony, the Corps walked through the concerns raised in these 
memoranda with the EPA and it is your understanding that all of the concerns raised hy the 
Corp.s were satisfied in the final rule. In a July 30, 2015 letter, the Committee shared the 
memoranda with you and asked you to “provide a response to the committee on whether each of 
the issues and recommendations raised by the Corps in these documents were, in fact, adopted or 
otherwise addre.ssed in the final rule” and “if certain recommendations or tssuc.s were not adopted 


1 
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or addressed, please provide a detailed explanation of the EPA’s justifications for making those 
decisions.” Yon did not provide an answer to either of these requests. 

2. 1 again ask you whether each of the issues and recommendations raised by the Corps in these 
documents were, in fact, adopted or otherwise addressed in the final rule? 

Response: I'he final Clean Water Rule reflects consideration of, and decisions on, each of the issues 
raised by both Corps and ERA stalT. The rulemaking process represents years of interagency discussion, 
coordination, and decision-making consistently involving technical, policy and legal input from staff, 
managers, and senior policy executives. The find rule represents conclusions based on the best 
available science, agency experience, and the law. These conclusions were accepted by both EPA and 
the Anny Corps and reviewed through an interagency process coordinated by the Office of Management 
and Budget. 

3. How w'crc each of these Issues and reeommendations raised by the Corps in these documents 
adopted or othcnvi.se addressed in the final rule? 

Response: Issues and recommendations from the agencies were addressed through discussions of 
science, data, policy, law, expertise, and implementation experience. The results of those discussions 
were memorialized in the contents of the rule text, preamble, and other materials that make up the 
administrative record for the rulemaking. 

4. Specifically, what is the EPA’s response to each of the Corps’ allegations of: 

a. Misuse of Corps data; 

b. Flaws in the rule’s Economic Analysis; and 

c. Flaws in the rule’s Technical Support Document? 

Re.sponsc: The Department of the Army and the EPA engaged in robust discussions to ensure a 
scientifically sound, legally supportable, and clearly implementable final rulemaking. Discussions and 
recommendations regarding use of Corps data, development of the economic analysis, and development 
of the technical support document included ensuring that staff concerns were fully discussed and 
carefully considered. 

Following completion of the final rulemaking, the General Accountability Office conducted an 
independent review of the agencies compliance with all relevant administrative requirements, including 
the economic analysis and the Administrative Procedures Act, and concluded that the agencies met 
every requirement, 

5. What was EPA’s justification for not adopting or addressing certain issues or 
recommendations raised by the Corps in these documents? 

Re.sponsc: All final dcci.sions made by the Department of the Army and the EPA reflect careful 
consideration of input from Corps and EPA stalTand represent the best science, agency experience with 
administration of the Clean Water Act, and the lavs'. 

6. On what datefs) did the EPA “walk through Ihc concerns” with the Corps? 

Response: The final Clean Water Rule is the result of many years of coordination and discussion 
between EPA and Corp.s staff during which time both agencies were involved in extensive evaluation. 
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coordination, and final decision-making. During this process, EPA, Army, and C(>rp.s staff talked on 
perhaps hundreds of occasions to share per.spectives, provide information, and discuss options. 
Di.scussions akso involved experts from other agencies on legal, technical, and policy issues to ensure the 
final rule represents the best science, agency experience, and the law. 

7. Please provide a li.st of EPA staff who engaged in these conversations or meetings with the 
Corps. 

Response; Interagency discussions among Corps, EPA, and Army stalTduring the nilemaking process 
~ in which both EPA and Corps issues and concerns were raised and discussed - included numerous 
slatT, managers, and senior policy executives from both agency Headquarters and field stafl’. BPA 
participants in this interagency dialogue incorporated a diverse set ol'ofTicials drawn from a broad cross- 
section of tile agency, ranging tfoin the Office of Policy (OP), to the Office of Water (OW), to the 
Office of Research and Development (ORD), to the Office of General Counsel (OGC). The Corps and 
Army are better po.sitioned to identify the offices from which their participating .staff were drawn. 

8. Please provide a list of EPA staff involved in or responsible for drafting or reviewing the rule’s 
Economic Analysis and Technical Support Document, 

Response: Numerous EPA staff were involved over time and to varying degrees in the development 
and review of the Economic Analysis and Technical Support Document. Staff with relevant expertise 
were drawti from a broad cross-section of the agency, ranging from the Office of Policy (OP), to the 
Office of Water (OW), to the Office of Research and Development (ORD), to the Office of General 
Counsel (OGC). 

9. The EPA’.s Administrative Records Guidance directs that “|t)hc record afso includes 
documentation to .support findings under relevant statutory authorities, regulatory authorities, 
or executive orders, such as the economic analysis prepared pursuant to Executive Order (EG) 
12866, analyses of economic impacts on small entities prepared under the Regulatory 
Flexibility Act, and records of consultation required under the Unfunded Mandates Reform 
Act...” 

a. Please indicate whether or not EPA included all documentation related to the following in 
the rule’s administrative record: 

i. The finding that the rule will not have a .significant economic impact on a 
substantial number of small entities. 

Response; This finding may be found in the preamble for the final rule at 80 PR 124 page 37102, 

ii. The decision not to hold a Small Business Advocacy Review Plan (otherwise 
knosvn as a SBREEA panel) in the Administrative Record. 

Response: in addition to the discussion in the preamble, please see the Compendium 1 !, Volume 1 of 
the Response to Comments. 

iii. The economic analysis prepared pursuant to EO 12866. 
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Response: I'he Economic Analysis and supporting documentation are in the administrative record. 

iv. The decision not to complete an Initial Regulatory Flexibility Analysis. 

Response: The decision is rellccted in the preamble for the final rule at 80 FR 124 page 37102. 

b. If not, please provide the Committee with a list of which documents were not included and 
an explanation as to why each of these documents were excluded. 

Response: I'hesc documents are in the administrative record. 

Congrc-s.sman Rod Blum (lA); 

Recently, there have been several instances of the Environmental Protection Agency (EPA) 
ignoring the input or concerns of Cabinet level agencies with regards to rule formulation. Senator 
inhofe explored the disagreement and a lack of input from the U.S, Army Corps of Engineers over 
the Waters of the United States, issued jointly by the EPA and the Corps, in a letter in July. 

Additionally, in October of 2014, EPA publishcil an incomplete risk assessment titled “Benefits of 
Nconicotinoid Seed Treatments to Soybean Production,” which drew a public rebuke from the 
U.S. Department of Agriculture (USDA). USDA specifically requested EPA conduct a full 
assessment to account for the benefits of nconicotinoid seed treatment for all crops. 

1. Why did EPA decide to ignore the request of USDA and publicly release this incomplete 
assessment? Is this behavior typical to ignore a request from a Cabinet level agency or 
department? 

2. Were you concerned that releasing an incomplete and one-sided report would result in public 
misunderstanding which could adversely affect farmers? 

Response: The EPA conducted its assessment of the benefits on nconicotinoid treatments to soybean 
seed as part of the ongoing registration review for this class of compounds that began in 2008. As part of 
that re-evaluation process, the agency is assessing the potential risks posed by these treatments and the 
benefits that these uses provide to agriculture. In the process of assessing the risks posed by the 
neonicotinoids, the EPA became aware of several studies, including one that had been co-authored by a 
USDA scientist, studying whether neonicotinoids provided benefits when used as treatments to soybean 
seed in South Dakota in 2009 and 2010. Those studies did not evaluate the benefits of those seed 
treatments to soybean producers across the range of regions, under dilTerent soybean prices, or under 
different growing conditions that are typical of US soybean production. Nor did those studie.s evaluate 
the impact of neonicolinoid seed treatment on pollinators or the impact of alternative pesticide 
treatments such as foliar sprays on pollinators. 

Based in part on those studies, the EPA decided to evaluate the benefits of the soybean seed treatment 
use. The EPA document analyzes how nconicotinoid seed treatments arc currently used in soybeans 
(e.g., target pests), the alternatives to seed treatments, and the biological and economic benefits of seed 
treatments compared to other pest control options. 
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As part of that analysis, we asked USDA to provide data from USDA’s regional Integrated Pest 
Management (1PM) centers, which arc funded through grants from the National Institute of Food and 
Agriculture, on the use and importance of neonicotinoid seed treatments in the production of 1 7 crops, 
including soybeans. Those data are not publicly available and are still preliminary. 

Additionally, the BPA met and shared the preliminary benelils analysis document with USDA’s Office 
of Pest Management Policy (OPMi*) on three occasions for their review. Prior to publication, the EPA 
corrected one reference in response to the preliminary comments provided by OPMP’s review, pointed 
OPMP to areas of the document that address uncertainties tliat OPMP raised regarding the 
regional/conditional need tor seed treatment, worked with USDA on obtaining additional information 
and input from 1PM Centers, and explained why other OPMP comments were not relevant to the 
document. 

Consistent with our transparency principles, the EPA sought public input on its draft assessment. We 
expect to finalize this analysis later this year and will consider the results as we determine whether risk 
mitigation is necessary for the neonicotinoids. As part of this ongoing re-evaluation process, we will 
again seek comment from USDA and the public on our analysis and any identified risk mitigation before 
finalizing the agency’s risk management decision. 

The EPA assessment concludes there are “no clear or consistent economic benefits on 
neonicotinoid seed treatments in soybeans.” However, the USDA, along with the soybean farmers 
in my district, disagrees with that assessment. 

3. Given the opposition by the agency with the most expertise about the use of neonicotinoid 
pesticides, does EPA intend to review its assessment? 

Response: On pesticide matters, the EPA primarily coordinates with USDA’s Office of Pest 
Management Policy (OPMP) and relies on OPMP to coordinate with other parts of USDA. USDA’s 
Office of the Chief Economist (OCE) submitted their comments after publication of the soybean benefits 
document and as part of the public comments. The EPA also received official comments from USDA’s 
Agricultural Research Service (ARS) of which OPMP is a part, on April 6, 2014. Both sets of submitted 
comments from USDA (one from USDA-ARS and one from USDA-OCE) arc attached for reference. 

The EPA discussed its benefit analysis for soybeans with USDA on several occasions in 2014. 
USDA/OPMP reviewed the preliminary benefits analysis document, and provided oral and written 
comments prior to publication. IJSDA's final written comments prior to publication of the analysis 
(October 15, 201 5), which reflect the comments that USDA raised throughout the process (as the EPA 
provided updates on their soybean benefits document), arc attached. The EPA evaluated and considered 
UvSDA's comments in developing the benefits document that was released on October 16, 2014. 

Based on these comments, the EPA corrected one reference in the document, pointed USDA/OPMP to 
areas of the document that address uncertainties that USDA/OPMP raised regarding the 
regional/condiliona) need for seed treatment, incorporated additional infonnailon and input from IPM 
Centers (see paragraph below), and explained why other USDA/OPMP comments were not relevant to 
the document. 

After the preliminary review mid discussion in the summer of 20 1 4, USDA helped facilitate the 
collection of additional information via USDA’s Integrated Pest Management Centers (IPMC). Twenty- 


5 



267 


one cnloniologists from seventeen states responded to the IPMC questionnaire with preliminary and 
non-public data for 17 crops. Their responses included information on the most regionally important 
pests, the effectiveness of neonicolinoid seed treatments in comparison to alternatives, the value of 
preventative pest control in their regions, and their general thoughts on seed treatment benefits for 1 7 
different crops, fhe EPA incorporated information on soybean treatment, only into the October 2014 
document. .As noted above, we expect to finalize our benefits analysis later this year. 

Ranking Member Elijah E, Cummings fMD>; 

1. Administrator McCarthy, as a follow up to your July 29, 2015 hearing testimony, please 
review Mr. Ronald Harri-s’ recommendation for a regional Ombudsman's ofTice to oversee 
Title Vn claims and provide the Committee with the agency's views on thi-s recommendation. 

Response: We have reviewed Mr. Harris’ recommendation for a regional Ombudsm<m's office and will 
take the recommendation into consideration as we continue to make improvements to our civil rights 
program. One such improvement, which calls for a 100% completion by our workforce of No Fear 
training, has already been made as we recognize the importance of training employcc.s and managers 
about their non-discrimination in employment obligations and rights to pursue such claims. In FY 2014, 
EPA achieved that training goal and as part of the training, provided employees information about 
retaliation discrimination. Similarly, because we recognize the importance of employees and managers 
having a clear understcuiding of how to process harassment complaints, we created an EPA Order which 
outlines anti-harassment procedures that is being coordinated with the unions. More specifically, a 
feature of our non-harassment procedures is that any “affected person,” (that is, a Federal employee; 
applicant for employment; grantee employee; contractor employee; EPA Federal Advisory Committee 
Act (FACA) member; Senior Environment Employee (SEE) enrollce; student volunteer; or Public 
Health Service Officer (PHSO)), who believes s/he has been subjected to harassment in the course of his 
or her employment or performance of agency-related functions may report allegations of hara,ssmenl to 
supervisors, managers or agency human resources officials. 

Congresswoman Eleanor Holmes Norton (DO: 

1. Administrator McCarthy, after you testified at the July 29, 2015 hearing, I asked you whether 
you supported giving unpaid interns protection under the nation's anti-discrimination laws. 
Plea,se review H.R. 3231, the Federal Intern Protection Act of 2015, which would protect 
unpaid federal interns from discrimination, and provide the Committee with your views on the 
bill and comments you may have from your experience, including whether or not you would 
support this legislation. 

Response: We believe that unpaid interns at EPA deserve equal protection under the law. As such, wc 
would be happy to work with the Committee on legislation that provides these important protections. 

2. Administrator McCarthy, during the hearing you stated that you would be happy to talk to 
Ms. Karen Kcllcn of AFGE to discuss how EPA could proactively address issues at the agency, 
as well as allow employees to provide input on manager performance. Please provide the 
Committee with an update on the status of your discussions with Ms. Kcllcn. 

Response: EPA senior management held a meeting with Ms. Kcllen on August 1 1, 2015, to discuss 
various issues and will continue to meet with her and other union representatives. 
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Congresswoman Hrenda Lawrence (Ml>: 

1. Administrator McCarthy, as a follow-up to your July 29, 2015 hearing testimony, please 
discuss the agency’s management training for addressing allegations of sexual harassment, 
discrimination and retaliation. Please also inelude discussion of how managers arc held 
accountable for training requirements and con.scquences for managers who fail to meet the 
agency’s training requirements. In addition, please include the agency’s efforts to train non- 
management employees to ensure that they know their rights and how and where to lodge 
their complaints. 

Response; I'he F.PA takes the issues of sc,xual harassment, discrimination and retaliation very seriously. 
On December 15, 2014, the Administrator issued a statement to all employees realTimiing the agency’s 
commitment to prohibiting harassment of any kind and its Anti-Harassment Policy. The agency is 
currently finalizing EPA Order 4711: Procedures for Addressing Allegations of Workplace JIarassmem 
which provides imiformity and transparency related to processing complaints of harassment: procedures 
for reporting and responding to complaints; and guidance for engaging in related fact-finding and 
decision making. 

EPA’s Office of Civil Rights and the Office of Human Resources are working with EPA’s unions to 
finalize the order. Consequently, the EPA is scheduling anti-harassment training conducted by the Equal 
Employment Opportunity Commission for supervisors and managers. EPA plans to launch the training 
this fall. Once the order is issued. EPA will provide training on the order to all agency employees. 
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This is iiti ol'llcial transmittal from my office of the Agricultural Research Service’s comments 
on soybeans and neonicotinoids. 

Thank you for considering this new informalion. 

Regards, 


.^nn M . Barluska 

Deputy Under Secretary 

for Research, Education, and Economic.s 


cc: 

Jim Jones, EPA 
•Sheryl Ivunickis, ARS 
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ARS Comment to KPA's public docket for the Agency’s assessment of benefits of 
nconicotinoid seed treatments to soybean production. 

USDA-ARS welcomes the opponunity to respond to the initiative EPA has taken to review the 
value of neonicotinoid seed treatments on soybeans and potentially other crops. There has been a 
long-standing question about whether the widespread use of neonicotinoids will accelerate 
evolution of resistance in targel-pesl populations. .Added to this concern are myriad questions 
regarding negative effects of neonicotinoids on honeybees and other non-target organisms. As 
EPA gathers infonnalion for its risk-benefit analyses, it will be important to understand as fully 
as practicable the risk a grower faces from pests in the absence ofu neonicotinoid seed treatment. 
Our main goal in this comment is to convey our view that there is no simple answ'er to the 
question of whellicr neonicotinoid seed treatments have value as a prophylactic treatment in 
soybeans, and mo.sl other crops for that matter. It is a complicated situation with many facets and 
important nuances that must be considered. We emphasize some of the more important pest 
management considerations here. 

Use of nconicotinoid seed treatments is prophylactic, in the sense that growers do not have 
cunent-ycar knowledge of target pest pressure when they purchase their seed. Prophylactic use 
of an in.sccl management too! is not necessarily a bad idea, and such a strategy can play a central 
role in an integrated Pest Management (1PM) program depending on the conte,\l - host plant 
resistance is the classic example, because it eliminates or reduces the need for in-season rescue 
treatments. Use of transgenic Bt crops also is prophylactic by nature. Neonicotinoid seed 
treatments cost ~ $7-H/ac (as reponed in the EPA memorandum). From an 1PM point of view, 
the value to a grower should outweigh this cost, at least when averaged over years, for use to be 
economically justified. Neonicotinoid seed applications arc purported to provide carly-season, 
broad-spectruni pest control, cithancing plant vigor and crop yield potential. 

Pe.st complexes and cropping practices vary widely across U.S. .soybean production regions. The 
abundance and diversity of different pest populations also vary, even within different production 
region.s. Projecting the freqtiency and intensity of pest infestations is an important management 
consideration, especially when one is making pest control decisions at planting. Using 
neonicotinoid seed treatments for protection against a certain pest in one region of the country 
may be justified much of the time, wliercas prophylactic protection against the same pest in 
another part of the country may be seldom warranted. For example, soybean growers in the 
southern U.S. face a much more diverse and serious threat from insect pests than growers in the 
Midwest, and the value of protection afforded by prophylactic insecticides likely will vary 
accordingly. 

In the case of soybean, neonicotinoid seed treatments primarily target minor, sporadic or 
occasional pest problems. While damage by these pests certainly can be quite severe under 
certain condition.s. losses are usually minor, and serious losses are sporadic in space and time. 
Thi.s is why they are considered "niitior" or "occasional" pests. Even infc.stations by some 
primary pe.sts like soybean aphid arc sporadic, because colonization of a specific field in a given 
year depends on insect dispersal, which in turn depends on the vagaries of local weather and 
many other variables. Information on pest pressure by scouting is often the best way to assess 
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need for control, but for many oftlie pests targeted by neonicotinoid seed treatments, especially 
below-ground insects, scouting is impractical or there is no viable rescue treatment available 
once a real-time problem is detected. In these cases, prophylactic seed treatments may be 
warranted if predicted risk of damage is high enouglt. 

There arc environmental and pest situations that can significantly increase the risk ofan 
economic infe.slation by a specific pest in a particular field in a particular year. These include 
scenarios of crop rotation, soil type, landscape features and a field’s relative position witltin it. 
ambient weather, overwintering mortality, mobility of the insect, population cycles and history 
of infestation, weed complex and prevalence in a field, natural enemy complex and prevalence, 
planting date, tillage, crop residue management, and biotic/abiotic interactions arising from 
the.se. For example, wireworms and white grabs are below-ground pests that are a serious 
concent in fields rotating out of pasture, CRP land, or certain other crops (c.g., cereals, potatoes); 
in areas oFsiily or sandy soils including knolls within fields; and in early-planted ficld.s during a 
cool wet spring. Risk from white grubs further increases if fields are near tree lines or adjacent to 
pastures. Both of these insects spend multiple years as larvae in the soil, so risk does not 
automatically dissipate after one year. Seed maggots present a higher risk in fields that received 
manure or buried green malter before planting, but they are not a significant risk in no-till fields. 
Black cutwomis are a risk if the field was weedy before planting and if winds from 
oveivvintering regions were favorable for long-distance transport of migrant females into the 
area. Fields with few weetls arc usually not at risk even w'hcn winds are favorable, because egg- 
iaying females will not be attracted to them. Such examples are indicative of the complex nature 
of infestation and population dynamics of minor and occasional pests. 

These examples illuslralo that scenarios pulling fields at risk of serious secondary pest pres.sure 
are not unifomily distributed in .space or time, but neither are they rare. Some fields undoubtedly 
will benefit from protection by neonicotinoid seed treatments in some years while others will 
not. A one-size-fits-all assessment of value of neonicotinoid seed treatments is not possible 
except from a very high vantage point that deals with overall averages. In USDA, we are 
concerned with providing tools to individual growers and their advisors to assist them in making 
good pest management dccision.s on tlieir t'aniis. and overall avorage.s are not always the best tool 
for determining the be.st course of action on tlie scale of individual fanns. 

We caution that the very widespread use of neonicotinoid seed trcalmcms on soybeans and other 
crops cannot be taken as direct evidence of their value to growers, because in most cases 
untreated seed of the varieties desired by a grower is not available for purchase, in other w'ords, 
declining treatment i.s generally not an option for a grower under current market circumstances. 
We also caution against assuming that non-use ofsced treatnicms will autoinalically necessitate 
replacement by some other form of protection against the target pests. The need for any pest 
control approach depends on pest pressure or, in many cases, the risk ofpcsi pressure, for which 
national or even regional averages are not sufficiently infomiutivc, 

Infonnation and development of risk factors for minor and occasional pests targeted by 
neonicotinoid seed treatments arc among the first steps in assessing their value to growers and 
American agriculture. For the reasons presented above, these are complicated questions for 
which simple answers cannot be expected. At a minimum, the realized benefits of neonicotinoid 



272 


seed trealinents will vary depending on crop and region of the country. In reality, as described 
above, they will vary depending on many additional interacting variables as well. It will be 
important to understand these variables when weighing the beneflt.s ofthese compounds against 
the risks to the environment, and in designing the most appropriate path forward. USDA-ARS 
scientists and others are actively engaged in synthesizing what is already known that can be of 
potential use in assessing the value ofneonicotinoid seed trealmcnus for major U.S. crops, and in 
conducting mela-analyses of relevant published and unpublished data. The results should reveal 
the most serious knowledge gaps that wc (the scientific community) can most profitably address 
in future research. 
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ySDA 


United States Department of Agriculture 
OfTtce of the Chief Economist 
Room 112-A J.L. Whitten Building 
14C0 Independence Avenue. SW 
WasNngton. D C. 20250-3810 


April 6, 2015 


Mr. Richard Keigvvin 
Director, Pesticide Re-evaluation Division 
Environmental Protection Agency 
1200 Pennsylvania Ave. N.W. 

Washington. D.C. 20460-0001 

Re: L.'SDA Publie Commc'nts on the EPA's lienefiis ofNeonicotinoid Seed Trealments lo 

Soybean Prodiiciiuii doeiimcm published in the October 22, 2014 Federal Register; EPA 
docket identification (ID) number EPA-MQ-OPP-20 14-07,17. 


Dear Mr. Keigwin; 


America's Carmers face numerous challenges as they work to produce the food, feed, and fiber 
for a strong and healthy America. On October 22, 2014, EPA added an additional and 
unnecessary burden by publishing a portion of an incomplete risk assessment titled ‘diemfus of 
Neonicolinoid Seed Treciimems lo Soyhean Prodiiciion" which again puts growers in the position 
of defending their pe.st management decisions. USDA staff had specifically requested EPA to 
complete the full risk asse.ssment that would more robustly describe the benefits of neonicolinoid 
seed treatment for all crops. Instead. EPA released the report regarding soybean seed treatment 
without tiddilional consideration of other crops or to USDA cautions about releasing a premature 
assessment of the costs and benefits of such seed treatmems. EPA’s release of the incomplete 
report has resulted in a plethora of articles which cast doubt on the value of seed treatment and 
nconiconiloids for agricultural production and the choices made by farmers. EPA’s re|3ort 
indicates that most neonicolinoid seed treatments were prophylactic in nature and that there arc 
available alternative foliar insecticide lreatinenl,s that would be as effective at similar cost lo 
neonicolinoid seed treatments. EPA concludes that there ”... are no clear or consistent economic 
benefits of neonieotinoiil seed trealments in soybeans.’’ 

As a whole, USDA disagrees witli that assessment. We believe that pest management strategies 
arc made in consideration ol'pcsl pressures, climate, landscape, and numerous other factors. 
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Growers should have the ability to use the best tools available to manage pests that include 
choices in seed treatment and pest managettient tactics. Each knows best what works for his or 
her individual situation. 

Again, thank you for the opportunity to review. Our comments arc helow’. 



Acting Chief Ilconomist 


An Equal Oppoflurety EmiSoyef 
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USDA Public Comments on the EPA Document 

“Benefits of Nconicotinoid Seed Treatments to Soybean Production” 


Background 

It is clear that the soybean crop is ol' significant size and importance to overall US production. In 
2013. US I'armer.s harvested 3.36 billion bushels of soybeans on 76,25 million acres, which wa,s 
valued at S41.S4 billion. Average soybean yield was 44 bushels per acre. In 2013, soybean 
price at the farm averaged S14..3() per bushel. 

It i.s also clear that expenditures on neonicotinoid seed treatment for soybeans are substantial and 
not insignilicant. In 2013 neonicotinoid seed treatment sales exceeded $I billion and more than 
.$400 million for soybean seed treatments, or roughly 9 percent of seed costs. There arc at least 
36 different UPA registered neonicotinoid-based products for seed treatments in soybean. Many 
of those products are also registered in 40 or more States in addition to the federal registration. 

The agricultural sector, including the soybean sector, is typically viewed as competitive. As 
such it is unlikely that most farmers would be purchasing seed treatments if there was no value to 
them. For example, cxlension agents at the University of Mississippi point out that adoption of 
neonicotinoid seed treatments for soybeans in MS has risen from 2 percent in 2007 to 90 percent 
today. That pace is more rapid than adoption of herbicide resistant soybeans' and has been 
driven by the value MS soybean producers place on the protections afforded by neonicotinoid 
seed treatments.'' 

EPA Findings 

EPA argties that it would be equally cost-effective for producers to substittite protections 
afforded by neonicotinoid seed treatments with other foliar applications of pesticides. The report 
makes the broad generaliziition that ..At most, the benefits to .soybean growers from using 
neonicotinoid treated seeds are estimated to be 1 . 7% of net operating revenue in comparison to 
soybean growers using foliar insecticide..." 

fo come to that conclusion, EPA has had to make several broad generalizations and to rely on 
scarce and limited data that are not public. For example, EPA assumes that foliar spraying of 
pesticides is done by all producers who are purchasiug seed treatments, that such spraying does 
not incur additional costs in management or equipment purchases, and that such spraying can 
address tire .same pests over the same time window as .seed treatments. El’A did not consider any 
potential environmental consequences of foliar spraying such as compaction issues with farm 
fields if additional treatments are required, increased risk of exceeding food tolerance residue 
levels when compared to seed treatments, effects of increased foliar sprays to farm workers, 
pollinator.s, otlier beneficial arthropods or integrated pest management systems, nor regulatory 
barriers to spraying created by other environmental regulations. The EPA analysis assumes that 
foliar spraying is environmentally preferable to using seed treatments. 


‘ See discussion at http://www.er5.usda.eov/data-products/adoptlon-of-geneticallvengineefecl-crops-in-the- 
us/recem-trends-in-ge-adoption.aspx. 

' See httn://www mississipoi- croDS.co m/20I4/i0/ 51/d Q-nconicQtinoid-se e d-lreatme nts ha ve vaiue -rerionally-in- 

spybearrs/. 


An Equal Opportunily Em^^cyaf 
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EPA notes sonic additional limitations in their report, which they indicate may alTect their 
conclusions: 

• EPA acknowledges that there may be risk management benetlts to using neonicotinuid seed 
treatments, but that they lack infonnalion to quantify those benetlts. 

o EPA acknowledges that nconicotinoid seed treatments may be more or less valuable to 

soybean producers in conjunction with other crop management technologies, such as 1PM or 
crop residue management. EP.A has not included any ofthose cross efl'ects in their analysis. 

• BPA acknowledges that the use of nconicotinoid seed treatment may help soybean producers 
manage pesticide resistance. The elTicacy of alternatives to nconicotinoid seed treatments 
are not adjusted for such resistance issue,s. 

• EPA also acknowledges lliai other costs of soybean production not accounted for in lliis 
analysis may innuonce the extent that uncertainly in EPA’s analysis would alTect the 
conclu.sions. 

Concliision 

USDA disagrees with the general assertion by EPA that there are “no clear” economic benefits to 
.seed treatments in soybeans. In 2013 nconicotinoid seed treatment sales e.xceedcd SI billion and 
more than $400 million for soybean seed treatments. In general, USDA would suggest that 
farmers are efficient and w'oiild not use management practices that did not generate expected 
benefits that were at least as great as the cost of that management practice. Farmers will 
generally employ such practices to the point when the marginal benefit of that practice is equal to 
the marginal cost of that practice. In this case, employing a menu of pesticide practices that 
includes seed Iroalnicnts is balanced against the costs of using those practices. 

Because, those decisions are based on expected crop prices and expectation that in some years 
pest managcmenl will he more or less necessary ba.scd on environnicnial conditions it may be 
that in any given year eosts of pe.st management exceed the benefit provided in that year. 
However in other years such investments are repaid and would cover previous year’s use of 
those practices. Similarly, pest management in one region may protect crops from certain pests 
at a dilTcrcm rate than in other regions. Given the pace of adoption ofneonicolinoid seed 
treatments particularly in some regions ofthe country, it is clear that there are economic benefits 
to using those seed treatments. 

Unfortiinalely, EPA's conclusions arc not supported by complete data nor analysis. EP.A’s 
analysis docs not include potential labor and management savings alTurded by seed treatments. 
•Moreover, it docs not consider cases when timely foliar applications arc not possible or as 
effective due to general field and weather conditions. Applications ofpesticidcs are required to 
mitigate the adverse effect of those pests on a newly emergent crop. EPA’s calculation does not 
include consideration of control for soil pests that would not be affected by foliar applications. 
EPA’s calculation does not include any additional regulatory expenditure by landowners, such as 
costs to revise pesticide permit applications, or costs to submit new applications for foliar 
spraying. EP.A does not consider the benefits of seed treatments when soybeans are grown in 
rotation with other crops, such as com. which may be higher than consideration of benefits on a 
year by year and crop by crop basis. Under a reasonable sensitivity analysis it can be shown that 
EPA’s calculations could be understated by more than a factor of 10 for soybean producers in 
certain regions. 
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USDA is disappointed that EPA published this report in such a prelimiiiarj' format without 
olToring USDA an opportunity to help EPA rcframc their analysis and correct the 
misrepresentation of economic costs and beneills that underlie this report. l■arIlling is dilTereni 
from running a dry cleaning enterprise or an electrical utility. It is the nature of farming that 
production conditions are uncertain and variable. Producers have to employ a variety of 
processes and technologies that arc best suited to a particular farm, farm family, and 
environmental condition. As such it is inappropriate to draw conclusions about the entirety of 
soybean production across regions of the United Stales under dilTereni environmental conditions 
by simply looking at national averages over several years. 

Seed treatments arc a preventative measure that guard against yield losses due to certain pests in 
certain years in certain places. Because I'anncrs have sliown rapid adoption of that management 
teclinology in some states it is clear that lliere is value to those treatments. Seed treatments arc 
just one of the tools a producer lias to manage pests on the farm. USDA agrees that in some 
situations dilTcrent pesticide mclliocls may be equally efrcctive as seed treatments in a given 
year. And it is likely tliat in some soybean growing rcgion.s, tiierc are more eost-effectivc pest 
management treatments. However, in other situations or regions, environmemal conditions 
would likely favor tlic eflleacy of seed treatments over those afforded by foliar spraying. 

For many rcgion.s, it is generally agreed in the soybean IPM research community that use of 
nconicotinoid iu.sccticidcs may not be useful iii euhaueing yield in .soybean, especially for aphid 
control since it does not persist to llie period when aphids are mo.st damaging to yield. However, 
yield enhancement is not the only consideration for using nconicotinoids in crop production, 
including in soybeans. Those insecticides may Itavc benefits in soybeans to lielp produce seed 
without mottling by reducing virus transmission by beetles, especially around edges of fields. 
Seed producers get “docked” for mottled seed. 

.Enviranmental or ecological consequences of nconicotinoids may not be as great as other 
traditional insecticidal insect control, especially with regard to unintended mortality of beneficial 
insects since, in soybeans, it doc.s not persist to tlie period when most beneficial insects are most 
active. 

Based on the above points, soybean is not a good model forjudging the value of neonicotinoids 
to yield enhancements. Pesticides are considered in production systems as a whole and ail crops 
in dial system arc generally included. I'hc soybean belt lias rotations with corn and soybeans 
included and nconicotinoid.s are usetl in corn as well. Soybeans are now a big part of the 
]>roduction systems in the cotton belt where neonicotinoids have been found to be effective in 
enhancing cotton yields. Integrated systems rely on every tool available and as.sessmcnts of any 
component in liie sy.slem sliould ineludc all other possible components. 

Because of the many limitations and uncertainties acknowledged by El’A, USDA suggests that 
t;PA revise their study to evaluate tire full costs and benefits of nconieotinoid seed treatments in 
all crop.s and regioms. Furthennorc, bccau.sc EPA has relied on data currently unavailable to the 
public, USDA reque.st.s that EPA include more survey results from the recently released reports 
that indicate that farmers arc using nconicotinoid seed treatments for a variety of reasons.’ 


^ See recent studies on this topic published by Agfntormatics {http://growingmatters.org/stuclies/}. 
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Specific Cnmnicnls 

1 . USDA stiauesls EPA reframe their analysis to consider the full cos t s or benefits of 
neonicotinoid seed treatments as il would typically do under its FIFRA reouiremcnls. 

When considering pesticide uses under the Federal Insecticide, Fungicide and Rodcnticide Act 
(FIFRA), EPA provides a benefit assessment in conjunction with a risk assessment and other 
materials that inform the determination of whether the use of a pesticide results in unreasonable 
adverse effects on the environment. Consideration of benefits is required during EPA’s decision- 
making process. During registration, registration reviewer when considering cancellation of a 
pesticide, USDA and the public receive the entire .set of documents relevant to the 
Administrator’s determination of unreasonable adverse effects on the environment. 

In cases where the Administrator proposes cancellation of a product or proposes a regulatorv' 
action, the Secretary is provided the relevant documents prior to the interagency review with the 
option to provide fonnal comments to be included in the Federal Register notice w'hen the 
regulatory action is published in the Federal Register. All of the neonicotinoid pesticides arc 
cun-cntly undergoing registration review with data generation projected to be completed by 2015 
for iniidacloprid; 2016 Ibr tliiomethoxam, clothianidin. and dinotefuran; and 2017 for 
acetamiprid and thiocloprid. Risk management decisions are to follow in 2016 to 2019. 

Normally the benefits assessment for specific uses would not be released to the public prior to 
the interim risk management decision. For example, the interim decision and benefits 
assessment for llutolanil was released in September while the pesticide was in the last stages of 
registration review and a full six months following the release of its human health risk 
assessment in March. In the case of neonicotinoid seed treatments. USDA and the public will sec 
only the soybean neonicotinoid seed treatment benefits assessment without a risk assessment or 
notice of the decision under consideration. Soybean seed treatment is singled out among all of 
the neonicotinoid seed treatments, without explanation, creating uncertainty among growers and 
seed providers over the future of this tool. 

2. The notential chaime in use for neonicotinoid seed treatments assumed in EPA’s analysis is 
economi cally sicnificant 

Because the value of these treatments arc in excess of $1 billion in sales for the US, any analysis 
of the costs and benefits of using neonicotinoid seed treatments would be considered 
economically significant and would undergo full notice and comment by 0MB and USD.A 
before public comments were solicited. 

Even when limiting the scope to soybean seed treatments, the sales of neonicotinoid treatments 
exceeded $400 million in 2013, likely making any economic analysis of restricting the use of 
those treatments economically significant. If EP.A recommended cancellation of soybean seed 
treatments, the Secretary would be asked to comment on EPA’s analysis of the impacts on the 
agricultural economy. As such, USDA suggests that EPA consider the costs and benefits of 
neonicotinoid seed treatments jtcr the guidance provided by 0MB Circular A-4 and the 0MB 
Information Quality Guidelines, Such analysis would explore the many limitations noted in this 
study and would also examine the efficient use of pest management systems across crop species 
and regions tvhile considering potential resistance issues. 
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3. The re porl does not consider the environiTicnlal benefits of neonicoliiioid seed Ireatnients for 
soybeans. 


In general. UFA aiuily.sis would consider both the costs and beneliLs of a particular use of a 
pe.sticide in question. Despite the title of this report, F.P.A does not consider any environniental 
benclils in this analysis. Using seed treatments minimizes the exposure ornon-target insect 
populations to active ingredients included in foliar sprays. Such polcnlia! benefits to those insect 
populations have not been included in this analysis. 

Several reports recently have noted the positive environmental benefits associated with seed 
treatments. For example, the Aglnforaiatics V'alue Report (2014) indicates that soybean 
producers that choose to use neonicotinoid seed treatments say that family and worker safety 
(70%), protecting water quality (57,.7%), and protecting beneficial insects (43.8%) arc ‘very 
important' considerations w'lien selecting pest management strategies. And extension agents at 
the University of .Missi.ssippi note, '‘...Nconicotinoids arc a class of chemi.slry that are highly 
efficacious against insect pests and very safe to mammals. This has leil to increased use in many 
crops grown in the Ndidsouth region..." 

4. Preventative s e ed treatments are likelv to be more or less effective under certain conditions 
and reuions. 


Most management techniques for growing crops work better in some years than others. For 
example, during a period of low precipitation it is more useful to irrigate your crop. In other 
periods, the investment in irrigation technology may not show an economic return. That is also 
the case with seed ircaiments, In some years in some regions, neonicotinoid seed trealmem may 
prev'cnt significant yield losses; whereas in others it may not be as beneficial. In some of those 
instances, the producers may not be able to effectively use foliar sprays as an alleniative. That 
could be due to a number ol' reasons, such as lack of appropriate comlitions for spraying foliar 
sprays. In addition, common pests arc found in both eorn-bcan rotations. Controlling pests 
during the soybean rotation may provide benefits for the corn rotation. It does not appear that 
EP.A has considered lliose potential benefits. 

Some foliar pests cannot he elTcelivcly controlled with foliar sprays fur a period at the beginning 
of the plant cycle; c.g., germination, Extension agents at the Universil)' of fennessec indicate 
that seed treatments are most cITective in the 3-4 weeks at the beginning of crop growth, which is 
the critical period for protecting seedlings when they arc most vulnerable to pests. Early in the 
season, it is often the case that fields are wet and therefore diffieull for producers to gel out into 
the fields for foliar pesticide applications. In addition, some pests may be below ground and 
therefore not controlled by foliar sprays. 

EPA docs not consider protection from the wide range of pests that are controlled by 
neonicotinoid seed treatments, but simply tbcuses on three. Other pests often do not cause 
significant damage to .seedlings, but some may: weevils, trochanter mealybug, grape colaspis, 
wireworms. three-cornered alfalfa hopper, bean leaf beetle, tlirips, while-fringed beetles, etc. 
Indeed, El'A notes that In instances where .seed treatments may provide some insurance 
benefit against unpredictable outbreaks of .sporadic pests, such as seed maggots or three cornered 
alfalfa hoppers, BEAD cannot quantify benefits with currently available information, However. 
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this insurance benefil may exist for some growers, particularly those in the Southern U.S. Given 
currently available information, BEAD projects that any such benefits arc not likely to be large 
or widespread, given the negligible historical pesticide usage targeting these pests in 
soybeans....” 

5. Seed treatments minimiite the manaiternenl and labor investment required for scouting and 
foliar spraviim. 

It does not appear that EP.A has considered the time and labor savings afforded producers by use 
of seed treatments. El’A assumes that all producers are already applying foliar sprays and so the 
addition of active ingredients to address the same pest spectrum does not come at any cost other 
than the actual ingredients. However, not all soybean producers apply foliar sprays and those 
that do may not be applying them at the same time as covered by the seed treatment window of 
pest control.'’ 

6. F.PA’s use of limited data to sunnort their analysis is unfortunate, when they were aware that 
several other studies on this tonic would be released at roughly the same lime. Those 
additional data could have been used to auamcnl the limit ed data cited bv EPA in their 
renort. 

EPA’s use of unpublished ami sparse data to make overly broad conclusions about the efficacy 
and economic value ofneonicolinoid seed treatments does not comport with OMB’s Infonnation 
Quality Guidelines or HPA's Guidelines for Ensuring and Maximizing the Quality, Objectivity, 
Utility, and Integrity of Information Disseminated by the Environmental Protection Agency. As 
an example, EPA states “when asked when growers should use neonicotinoid seed treatments, 1 1 
of 20 respondents indicated that they should be used under specific conditions - for example, 
when planting soybean in an area experiencing high infestation rates, or in double cropping 
scenarios or wlien planting early season soybeans. Compare that to the Aglnformatics Value 
Report that shows soybean farmers select insecticidal treatments (seed versus foliar) based on 
cost, consistency of yield and duration of protective effects. The Aglnformatics Value Report 
included 622 soybean farmers from 14 States. 

T. EPA’ s Tabl e 4 should sliow sciisiiivitv analysis as is standard nraclice for cos t b enefit 
anal ysis. 

EPA derives their conclusion that neonicotinoid seed treatments do not provide any significant 
benefits from their calculations in Table 4. EPA de.scribcs that table as providing conservative 
results. U,SDA would disagree. EPA has not considered many things that would affect those 
calculations. Indeed, it .seems that EPA agrees and acknowledges many of those limitations, 

• EPA acknowledges that there may be risk management benefits to using neonicotinoid seed 
treatments, but that they lack infonnation to quantify those benefits. 


’ See discussion at iitip.s;, vvv n . niimecr.com •ho mc’site ’Usreainlate.CON I't-.N t ■aeroiuniiv'crop-uianaueiiient-’hieh- 
> icid-inanaeeinent .soNbean-ao tnds ^^i d.fl 69B^ tiS.^-CCt :A-CH6C~-.A 77D-Ji.5lt02.'^■r2()P^^ and 
imp uwv larnKkH: iilinois.edn nianaee newsicUers fetbO d t)4 'fel'otM tM.Pvit. 
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o HI’A acknowledges that nconicolinoid seed irealmems may be more or less valuable to 

soybean producers in conjunction with other crop nianagenieiil technologies, such as 1PM or 
crop residue management. liP.A has not included any of those cross effects in their analy.sis. 

® CP.'\ acknowledges that the use of nconicotinoid seed treatment may help soybean producers 

manage pe.slicide resistance, 'flic efficacy of alternati\'cs to nconicotinoid seed treatments 
are not adjusted for such resistance issues. 

® F.PA also acknowledges that olher costs of .soybean production are not accounted for in this 
analysis may iiinuencc the c.xtem dial uncertainty in EPA’s analysis would affect the 
conclusions. For e.xampie, foliar applications of pesticides often require landowners lo apply 
for pesticide application permits and lo undertake more burdensome pesticide applications 
precautions. Such additional regulatory costs arc costly to producers and have not been 
included in this analysis. 

Those limitations further calls into question the overly broad conclusions EP.A has published. By 
considering some reasonable alicniatives lo EP.A's limited comparison. USDA notes that seed 
treatments could he very beneficial lo producers under certain conditions that arc unknown lo a 
producer at planting time (sec table below). 


Revenue and Co.st 

Units 

F.PA Assumntions 

.Sensitivity Analysis 



Seed Treatment 

Alt. 1 

Alt. 2 

Alt. .3 

Alt. 4 

Yield 

(bu/ac) 

45 

45 

45 

45 

38 

Other pc.sts 

(hu/ac) 




-1 

-1 

Price 

(S/bii) 

$12,0.3 

$12.03 

$12.03 

$12.03 

$9.59 

Gro.s.s revenue 

(S/'ac) 

$536 

$536 

$536 

$529 

$355 

Insecticide costs 

($/ac) 






Seed treatment 

(S/ac) 

$8 





Foliar spray 

($.'ac) 


$14 

S14 

$14 

$14 

Labor & Mgnit 
Other variable 

($/nc) 


$0 

$7 

$7 

$7 

costs 

Total variable 

t$/ac) 

$173 

$173 

$173 

$173 

$173 

costs 

(S/ac) 

$180 

$186 

$194 

$194 

$194 

Net operating 







revenue 

(S./ac) 

$356 

$350 

$343 

$336 

$161 

Percent difference 

(%) 


1.69% 

3.79% 

4.05% 

41.76% 


» .Alternative 1 : FPA assumptions: yield protection of foliar spray.s is equal lo seed treatment; 
no additional costs of pesticide treatments for labor and managcineiU or scouting. Assumes 
fluhendiainidc is the active ingredient in foliar spray. Requires 2 gallons of water per acre for 
aerial application and 10 gallons per acre for ground application. A recent California study 
of various cmusillablc concentrations e.slimatcd the per acre cost of aerially applying 
nubeiidiamidc at 2,0 fi. az at $22.10 per acre. Flubendiamide is u.sed in .soybeans at 2 - 3 fl. 
oz per acre. 

8 .Alternative 2; Includes a cost of applying foliar pesticides range from $0 to .$25 based on 
prices quoted in Soybean Business, a magazine for Minnesota growers. Sec also .lohnson, 
K.D., el al. (2009) "Probability of Cosi-ElTeclive Management of Soybean Aphid 
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(Heiniptera: Aphididac) in North America,”. /m/rnaf of Economic Enlomolog}^ 102(6): 2101 - 
2108. 

Alternative 3: Considers the ease that foliar sprays do not control for potential soil pest.s or 
that the optimal time to apply pesticides are not available due to field or environmental 
conditions. As such, the yield benefits afforded by foliar spray.s are assumed to be 1 bu/ac 
less than those provided by seed treatments. 

Alternative 4; Same as alternative 3, but in a region where the yields are lower than the 
rational average (e.g., Mississippi .soybean yield in 2009 was 38 bu/ac ruid the national yield 
wa.s 44 bu/ac) in a year with low prices (e.g.. average price received by farmers in 2009 for 
soybean.s was S9..59 per bu). 
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